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Case No. UNDT/NY/2013/003
Judgment No. UNDT/2013/030

Introduction

1. The Applicant, a staff member ofthe Procurement Division of

the Department of Management in Né&wrk, applied for a P-3 level temporary
position advertised in October 2011. As parthaf selection process, he was required

to sit a written test. However, the Adnstriation refused to accept his answers to
the test on the basis that they were submitted after the specified deadline, which

the Applicant disputes.

2. The parties are also in dispute aswbether the present application is
receivable in view of the Applicant’s thidrawal of the request for management
evaluation and subsequent request to raiast approximately nine months later.

3. At a hearing on both receibility of the application and its substantive
merits, held on 21 February 2013, the Tribumedrd evidence from the Applicant as
well as from Ms. Safia Boly, then Speci@ksistant to the Assistant Secretary-
General for Central SuppdBervices, Department of Magement. Neither Ms. Boly
nor the Applicant set out to mislead tAeibunal. Instead, there seemed to be
a fundamental difference of interpretation and understanding of the email

communications relating to the angements for the written exercise.

Facts

4. The Applicant applied for a tempoyajob vacancy at the P-3 level on
5 October 2011.

5. On Friday, 18 November 2011, the Aippnt received an email from
Ms. Boly, the hiring manager. The email sththat the Applicant was short-listed to

take a written exercise that “will last up 2 hours”. He was asked to indicate his
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C. an email sent at 9:31 a.m. on 23 November 2011, attaching the written

exercise and stating:

Subject: Written exercise
Dear applicant,

Please find attached the writtereesise for you to take within
the next two hours. When you are finished, please send the
response in a word format back to me by email.

The written exercise attached tthe email of 9:31 a.m. provided

the following instructions:

Written exercises should be completed in no more than
2 hours from the receipt of the email and should be returned in
a word format[.]

Responses received 2 hours aftetifieation by email will be
rejected.

d. an email sent at 9:38 a.m. on 23 November 2011, stating:

Subject: Written exercis&Q0 words to all questions)
Dear all,

Some of you have qeested clarification: it is 500 words for
all questions.

Good luck.

9. The Applicant states that he ddinot check his emails on 21 and
22 November 2011. He only accessed hisilkemox from his vacation location at
about 10:15 a.m. on Wednesday, 28vBmber 2011. He opened the email with
the written exercise ingictions at 10:25 a.m.

10. The Applicant submitted his answersthe written exercise at 12:18 p.m.
The Applicant testified that he considetbdt he was required to submit his answers

within two hours of the opémg of the email with the 8¢, i.e., before 12:25 p.m.
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11. Ms. Boly testified that in her view ¢hinstructions were clear in that all
candidates had two hours fronotification of the email containing the written
exercise. She added that, in view of thgphcant’s indicated availability at 10 a.m.,
she would have accepted his answers &ekercise by 12 p.m. Ms. Boly further
stated that the instructions were apglistrictly and constently not only with
respect to the Applicant, but also witlspect to other canditis for the position.

For instance, one of the candidates was 20 minutes late for his interview with
the selection panel and was disqualifiedtbat basis. The purpose of this was to
ensure that deadlines were complied with and that everyone was placed on an equal
footing. According to Ms. Boly, while ghnow had to answer the challenge put
forward by the Applicant, had she allodvédhim not to comply with the issued
deadlines and instructions she would hhae to answer clianges put forward by

the other candidates who colmegd with the instructions.

12. The Applicant was subsequently infaech that his answers were received

after the two hours indicated in the instrans and thereforeotild not be accepted.

13. On 27 December 2011, the Applicant filed a request for management

evaluation of the decision not to accept his answers to the written exercise.

14. As was indicated in the Managemdfialuation Unit's acknowledgment of
receipt of his request, the deadline foe fkdministration’s response was to expire
on 27 January 2012, following which the 90¢ddeadline for filing an application
with the Tribunal would start to run. No response to the Applicant’s request for

management evaluation was providgdthe deadline of 27 January 2012.

15. On 12 February 2012, the Applicanbommunicated to the Management
Evaluation Unit that he was withdrawingshiequest for management evaluation as
he “do[es] not think it is wah the effort to pursue” the present case and another
matter he had pending with the Unit at timee. He provided an explanation as to
why he was withdrawing his request.
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16. The issue concerning his request tohdraw has occupied time and effort on
the part of both sides. This was a pleiss exercise since the response period of
30 calendar days for the Management Evaluation Unit had expired on
27 January 2012. The withdrawal of thequest for management evaluation and

the subsequent attempt at sgatement had no legal effect.

17.  Approximately nine months lategn 16 November 2012, the Applicant
attempted to reinstate his request fomnagement evaluation of the contested
decision with the Management Evalwati Unit. His request was refused in
December 2012 and, on 9 January 2013, ilegl fthe present application with

the Tribunal.

Consideration

Receivability

18.  Pursuant to art. 8.1 of the Statute of ispute Tribunal, e together with
staff rule 11.2(a), an applicant must, as a meowgdirst step in cases that do not fall
under staff rule 11.2(b), request manageimevaluation of acontested decision
before filing an application with the Dispute Tribun@lgnas2010-UNAT-049).

19. The Applicant's management euation request was received by
the Administration on 28 December 201( Decem-27.605 244 Tw [(the )225(Adm)8.4(i)-1.6(ni
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21. Therefore, the only issue before theblimal with regard tahe question of
receivability is whether the Applicant fildds claim within 90 days of the ending of
the period that the Administration had tespond to his request for management
evaluation. Although the parties’ submission focused, in large part, on
the Applicant’s attempt to reinstate higjuest for management evaluation, that issue
was and is irrelevant and need not berassed. The Applicant’s withdrawal of his
request for management evaluation on 1Br&ary 2012 had no legal effect as time
for the Administration’s managemengvaluation of his request expired on
27 January 2012.

22.  Accordingly, the Applicant was required to file his application to
the Tribunal within 90 caindar days of 27 January 2012. He filed the present
application with the Tribunal on 9 Jamya2013, more than eight months after
the expiration of the applicable time limithe Tribunal is bountb consider whether

a waiver or suspension of the time limitsMarranted in this casunder art. 8.3 of its
Statute.

23. The Applicant stated to the Tribunalaththe decision tavithdraw the case
was based on two considerations: the niagtor was to bring his ongoing disputes
with the Organization to an end inethhope of an amicable resolution, and,
additionally, to follow the advice he received from doctors, colleagues, and family.
The Applicant stated in cross-examinatioatttwhile his doctodid not tell him not

to file the present case with the Tribunak ttoctor indicated to i that it would be

best for the Applicant not to pursue stressictivities. The Applicant said that he
was well aware of the applicable time limits.

24. In Morsy UNDT/2009/036, the Tribunal made the following findings with

regard to the meaning of “exceptional”:

What is required is a conspectus of all relevant factors before the
Tribunal to ascertain in each caseetiter it is exceptional or whether
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J- Did the applicant or her advisers make a conscious
decision, for whatever reason, inclngitactical, to delay or postpone
the lodging of the appeal?

K. Was the totality of the circumstances and events which
caused or contributed to the appéeing presented out of time
beyond the control of thegpplicant and her advisers?

l. Even if it was within the control of the applicant to
request the review within time was it nevertheless excusable in
the particular circumstances of thase that she delayed in filing her
application in time?

m. What is the actual prejudi or harm to the respondent
if the time limit was waived?

n. Is a fair hearing possibletwithstanding the lapse of
time?

0. What would constitutea “limited period” in

the circumstances diie particular case?

26. In considering the above questions in light of the evidence in this case could
it reasonably be said that this is an “exwapal case™? This is pre-eminently an issue

of fact for the decision-making Tribundlhe Judge will bear in mind the importance
that is placed on time limits being roplied with in the interests of good
administration. At the same time, the Juagk remind herself or himself that time
limits are not intended to operate to the disadvantage of staff members or to
constitute atrap or a means of catchthgm out when they did all that could
reasonably be expected of them andhermore when they acted in good faith
(Fedorof). Severe stress, supported byidemce (preferably medical) could

constitute a basis for finding of an “extemal case” in appropriate circumstances.

27.  The Tribunal finds that the Applicant hésled to demonstrate that this is
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