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Introduction

1. The Applicant, a staff member of tidrican Union - United Nations Hybrid
Operation in Darfur (“UNAMID"), is contdsng an administrative decision dated 07
July 2011 [“the Decision letter”] from th&oint Special Representative (“*JSR”) of
UNAMID, concluding that thex was insufficient evidence to warrant any further
action under ST/SGB/2008/5 (Prohibition discrimination, harassment, including
sexual harassment, abuse of authdrity) respect of allegations made against the
Applicant by several UNAMID personnglthe Complainants”) in August and
September 2009. Further, the Applicant iatesting the Respondenfailure to take
appropriate and prompt acti@m formal complaints of harassment she had made in
accordance with ST/SGB008/5 against several UNAMID staff members.

2. The Applicant requests dh the Tribunal order th&®espondent to(i) take
disciplinary action against the staff members whose complaints against her were
found to be unsubstantiated) @ddress or remedy therger discrimination she was
subjected to by the Complainants; and) (iake appropriate action on her formal
complaints of harassment. The Applicaeeks financial and other compensation for
damage sustained by her from thscrimination she has endured.

Facts and Procedural History

3. The Applicant is a P-3 Supply Officer employed by UNAMID on a fixed-term
appointment. At the time of the contestedidi®n, she was serving as the Officer-in-

Charge (“OIC”) of the UNAMID General Supply Unit in El Fasher, Darfur, Sudan. In
her capacity as OIC, General Supply Usite supervised national staff members and

a number of internathal staff members.

! For the purposes of this Secretary-General’s Bulletin, discrimination, harassment, including sexual
harassment, and abuse of authority are collectively referred to as “prohibited conduct”.
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4. In August 2009, the Apipant’'s supervisor, MN, who was the OIC of the
UNAMID Supply Section, filed a cont@int with the UNAMID Conduct and
Discipline Unit (“CDU") alleging that tB Applicant had abused him verbally and
threatened him. In September 2009, fa@ity(46) national stff members under her
supervision filed a complaint with CDU alleging that the Applicant had: (i) harassed
and threatened them; (ii) abused them verbally; (iii) violated their human rights by

forcing them to work under unhealthy conalits; and (iv) abused her authority.

5. CDU referred the two complaints teetNAMID Security Investigation Unit
(“SIU”) for a preliminary investigatiomnder ST/AI/371 (Disciplinary Measures and
Procedures). The Investigation Report of the SIU (“the SIU IR”), dated 15 December
2009, was submitted to CDU in early 2010. Afd®U'’s review of the IR, the OIC of

the UNAMID Mission Support Division (“MSDy informed the Applicant, via a
memorandum dated 22 June 2010, thaé da the many inconsistencies and
contradictions contained the SIU IR, there was insufficient evidence to warrant any
further action and/or investigation umdsection 5.14 of ST/SGB008/5 and as such,

the matter was closed.

6. On 23 February 2011, the Applicant made a formal complaint under
ST/SGB/2008/5 alleging discrimination, hssanent and abuse of authority against
several UNAMID staff members. She also géd that she had beegtaliated against
under ST/SGB/2005/21 (Protection agairetaliation for reporting misconduct and
for cooperating with duly authorized auditsinvestigations). On 22 March 2011, she

submitted a supplementary complaint te thitial one submitted in February 2011.

7. On 9 June 2011, the Applicant submitted a request for management evaluation
against UNAMID'’s failure to:(i) provide her with a copy of the SIU IR of 15
December 2009; (ii) take disciplinary actiagainst the Complainants; (iii) take steps

to repair her damaged credibility andofassional reputatiorsubsequent to the
dismissal of the complaints againstriheand (iv) act on her complaint of
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discrimination, harassment and abusgf authority in accordance with
ST/SGB/2008/5.

8. On 7 July 2011, the JSR/ UNAMID forwarded summaries of the findings and
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12. On 26 October 2011, the Applicant dilthe current Application with the
Dispute Tribunal. The Respondent replied on 22 December 2011.

13. The Tribunal held a hearing @ November 2012. The Applicant and the
Chief of UNAMID CDU (“Chief/CDU”) gave testimony.

Issues:
14. The issues in this case are as follows:

I. Whether the Respondent promptyd appropriatgl addressed the
Applicant's complaint of prohibited conduct made pursuant to
ST/SGB/2008/5;

il. Whether the Respondent violatdte Applicant’s rights by not taking
disciplinary action against the Complainants after SIU concluded in its
December 2009 IR that their all&tions were unsubstantiated;

iii. Whether the Respondent had an obligation under section 5.18(a) of
ST/SGB/2008/5 to provide the Appdint with a copy of the December 2009

SIU Investigation Report and if so, whether he failed to comply with this
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18. The record shows that the Applicaabmitted two complaints of prohibited
conduct to the Department of Peacekeg@perations (“DPKQO”) dated 23 February
and 22 March 2011. DPKO forwarded the cornmgkato the Under-Secretary-General
for DFS (“USG/DFS”) on 23 February 201fca22 March 2011, respectively. On 31
March 2011, the Assistant Secretary-GengmaDFS (“ASG/DFS”) sent an email to
the Applicant acknowledging receipt of her complaints. On 6 April 2011, DFS
transmitted the Applicant’'s complaint® the JSR/UNAMID for assessment in
accordance with ST/SGB/2008/5. Addielly, DFS requested that UNAMID

provide it with a detailed update onethoutcome of its assessment prior to
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“promptly” appoint a fact-finding panel tovestigate the allegations. Consequently,
the next step is for the Tribunal to detene whether the Respondent complied with

the provision in section 5.14 to appia fact-findingpanel “promptly”.

24. The record shows that from 28 August 2011 through 22 December 2011, the
Applicant was on home leave and sick kean the United States. On 19 December
2011, the UNAMID Human Resources Office (HR) informed the Applicant via emalil
not to return to Sudan becaube Ministry of Foreign Mairs of the Republic of the
Sudan had declared her @sona non grata on 18 December 2011. The Applicant
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32.  The Tribunal roundly repts the Respondent’s contem that this issue is
moot because the responsible official reveevand assessed her complaint before she
filed her Application with tke Tribunal. The issue can orthgcome moot after section
5.18, which is part and parcel of the fornpabcedures set out in sections 5.11 to

5.20, has been complied with.

33.  Accordingly, the Tribunal concluslethat the Respondent has not fully
complied with his obligationsinder section 5.18 of ST&B/2008/5 and as such, he
has failed to take appropriate and ppbirmaction to address the Applicant’s

complaints.

Whether the Respondent violated theApplicant's rights by not taking
disciplinary action against the Complanants after SIU concluded in its

December 2009 IR that thei allegations were unfounded

34. The Applicant asserts that her rightaagaff member wereiolated because
the Respondent failed to take any diogry measures against the Complainants
after the SIU IR concluded that theitegjations were unfounded and it was revealed

that they used coercion to get otheffsteembers to sign a petition against her.

35. The Respondent submits that themiwmstration’s decision not to take
disciplinary or other action against t®mplainants was well-founded because the
SIU IR did not indicate that the allegaitis against the Applicant were unfounded and
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Considerations
36. Section 2.3 of ST/SGB/2005/21 provides that:

The transmission or dissemination of unsubstantiated rumours is not a
protected activity. Making a report @roviding information that is
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41.  With respect to the September 2@@®nplaint submitted by the 46 national
staff members, it is worth noting thatetlSIU IR did conclude that one of the
Complainants, one TA, had “cajoled” otheational staff members to sign the
complaint against the Applicant and that the complaint seems to have been triggered
by “a quest to get even or fight back/résisconstituted authority”. The SIU IR also
concluded that TA and fivether national staff members had “acted with total
disregard to the United Nations Core Valu@dis conclusion was not elaborated on.
The SIU IR also noted that the nationafstmembers “appears [sic] to be intolerant

of [the Applicant’s] gender as a womand think she is not suppose [sic] to look
them on the face while talking to them”. To determine whether some of the national
staff members were indeed cajoled into signing the complaint and whether some of
them were truly discriminating against tApplicant due to hegender, should there

not have been an investigation? Would soth an investigation have affirmed or

refuted whether these allegatiafamisconduct were well-founded?

42. Paragraph 2 of ST/Al/371quides that where therelisason to believe that a
staff member has engaged in unsatisfgctmnduct for which a disciplinary measure
may be imposed, the head of office mFsponsible officershall undertake a

preliminary investigation.

43.  Additionally, in Abboud 2010-UNAT-100, the United Nations Appeals
Tribunal (“the Appeals Tribunal”) held thahe circumstances of the allegation of
unsatisfactory conduct created an obligatiortt@npart of the Respondent to initiate

a preliminary investigation.

44.  As in Abboud, in the light of the fimajs of alleged unsatisfactory conduct
highlighted in the SIU IR on the part of Takd five other national staff members, the
Respondent was obliged to initiate aelpninary investigation under ST/Al/371

(Revised Disciplinary Measures and Procedures) to determine whether or not
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allegation under ST/SGB/2008/5. Unforturgteneither of these investigations

happened and said omission resultedwioktion of the Aoplicant’s rights.

45, The Tribunal, however, rejis the Applicant’s asseoti that her rights were
violated because the Respo.78rIN faild bto]TJ 148.4650 TD .0002 Tc .03648Tw [(
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49.  The Respondent submits that under ST/SGB/2008/5, the Applicant did not
have a right to a copy of the SIU IR but
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53. In a memorandum dated 6 April 2011 from the Department of Field Support
(“DFS”) to the JISR/UNAMID, DFS noted that:

Although the investigations at issappear to have been conducted by
the UNAMID SIU, rather than by att-finding investigation panel as
anticipated by ST/SGB/2008/5, DGS podhat the rights of the staff
members involved would mirror that foreseen in section 5.18 of
ST/SGB/2008/5 [...]".

54. Thus, while UNAMID apparently usedetvrong investigative tool during the
review and assessment period (i.e. ST/Al/37it)did not change the fact that the
complaints fell squarely under the remit®T/SGB/2008/5 due to the nature of the

complaints.

55. Under section 5.18(a), the Responderd veguired to inform the Applicant

of the closure of the case and to proviter with a summary of the findings and
conclusions of the investigation, whiovas done on 7 July 2011. The Tribunal
considers however that whigection 5.18(a) does not expsty state that the alleged
offender and the aggrieved individuahosild be provided with copies of the
investigation report, this does not esttipe Respondent from doing so once certain
benchmarks have been met. In the Tribunal’s view, whether or not the Administration
should provide an alleged offender and/@a #ggrieved individuakith a copy of an
investigation report &r a case is closed under sextb.18 is a decision that should

be taken on a case by case basis after the totality of the circumstances have been

taken into consideration.

56. InAdorna UNDT/2010/205, the Tribunal held that “the requirements of good
faith and fair dealing required that theport should have den availed to the
Applicant” due to the fact that: (i) theeasons he provided for his request were

reasonable; (ii) the “extraordinary circumstan
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the report had been disclosed to a thirdypére. the Ministry of External Affairs of
India).

57. In the present case, the Applicant dssthat the IR contained evidence of
“organized bias” against heon account of her gendand that the summary of
findings and conclusions provided to herswaaccurate. The Tribunal notes however
that the Applicant came to these conaasi after she had been giving a copy of the
SIU IR unofficially by her supervisor. Itppears that prior to the supervisor giving
her the copy unofficially, thenly reason she offered formequest was that it was a
right she enjoyed under section 5.18(a) F/SGB/2008/5. As a result of the
foregoing, the Tribunal concludghat the Applicant did naheet any of the criteria
set out inAdorna and as such, she was only entitte a summary of findings and
conclusions. Therefore, the Respondent il have an obligation, to provide her

with a copy of the SIU IR itself.

58. It is noteworthy, however, that alttgh UNAMID informed the Applicant of
the closure of the case in June 2010, she nad, as is required by section 5.18(a),
provided with the summary of findings andnclusions until more than a year later
i.e. 7 July 2011. The Applicant was then plagethe stressful situation of trying to
obtain the summary from UNAMID. Afteshe had made several unsuccessful
requests to the Mission leadership st@s compelled to turn to DPKO/DFS and
subsequently to MEU for enforcement ofright that is clearly stated in section
5.18(a) of ST/SGB/2008/5. It is also worthting that even after DFS requested, on 6
April 2011, that UNAMID comply with sean 5.18(a) “without delay”, the Mission
dragged its feet for an additional threenths before complying. The Tribunal deems

this to be a procedural defecattviolated the Applicant’s rights.

Page 17 of 19



Case No. UNDT/NBI/2011/071
Judgment No. UNDT/2012/201

Whether the Applicant’s credibility and professional reputation were damaged
as a result of the 2009 complaints and investigation? If so, is she entitled to

compensation?

59. The Applicant asserts that the Respontastfailed to take steps to repair her
damaged credibility and professional reputation in the aftermath of the dismissal of
complaints against her. She submits that she was initially sitting against a P-4 post
and believes that the hostile environinehe faced contributed to her not being
selected for the pdstShe asserts that the conipta and counter complaints

contributed to her not being promoted.

60. In light of the fact that the Apphnt is alleging that the complaints and
counter complaints have gatively impacted on her refation and credibility, the

burden of proof lies with her. The Algant has not placed any tangible evidence
before the Tribunal that would make it crde that she has met her burden of proof.

Consequently, this claim must fail.

Conclusion

61. The Tribunal concludes that the Rasdent has not fullgomplied with his
obligations under ST/SGB/2008/5 with respéatthe Applicant's complaints of
prohibited conduct. The Tribunal also chmies that the Applicant’s rights were
violated in that: (i) Respondefdiled to investigate allegjans that were contained in
the 2009 SIU IR that impacted on henda(ii) the Respondent unduly delayed in
complying with his obligation to providéer with a summary of findings and

conclusions in relation to the 2009 comptaithat had been lodged against her.

* The Applicant joined UNAMID as a P3 but was granted an SPA to the P-4 level for serving as the
OIC of the General Supply Unit.
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Judgment

62. In light of the foregag, the Tribunal orders ¢h Respondent to pay the
Applicant three months net base salary, at the rate applicable as of the date of this
judgment, as compensation for his failuce adequately address her complaint of
harassment and discrimination and for thecpdural defects ithe handling of the

2009 complaints against her.

63. This sum shall be paid within 60 ddysm the date the Judgment becomes
executable, during which period interest a thS Prime Rate applicable as at that
date shall apply. If the sum ot paid within the 60-day ped, an additional five per
cent shall be added to the US PriRegte until the date of payment.

64.  All other pleas are rejected.

(Signed)
Judge Vinod Boolell
Dated this 19 day of December 2012

Entered in the Register on this"@ay of December 2012

(Signed)

Jean-Pelé Fomété, Registrar, UNDT, Nairobi
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