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Introduction

1. The Applicant joined the United Nations on 22 July 2002 for a
probationary period of three months asPeogramme Analyst in the United
Nations Development Programme (UNDR)Kigali, Rwanda.This probationary
period was extended on 22 October 2002 for two months through to 31 December
2002.

2. On 1 January 2003his contract was converted to a fixéelrm
appointment and extended through 31 December 2 At the expiration of
Applicant’s contract in December 2003, he was offered a figend contract to
run from 1 January 2004 to 31 December 2004.

3. In a letter to the Applicant and to all UNDP Rwandafsteémbers dated

21 May 2004 ,Mr. MachariaKamau, the UNDP Resident Representa{R®),
terminated the Applicant’s employment effective immediately. From that date the
Applicant was not allowed to access the UNDP Rwanda offices but he continued

to receivehis to
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6. In early 2004, Mr. Kamau informed UNDP staff that the involvement of
the Staff Association in the RG would be discontinuedOn 28 February 2004,
the Applicant wrote tdVir. Kamay on behalf of the Staff Associatiodjsputing

this decision

7. In May 2004, theApplicant’s immediate
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11. On 8 June 2004 tha
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confidence that staff had put in hiespecially in promoting their interests which
was disturbing to the senior management becaudelh®t allow management to
manipulate him The Applicant stated that he was not aware of any written or
signed memorandum addressed to him regarding thekgatbns of
misbehaviour as was required by thaitgd NationsRegulations and Rulesie
rejected the allegations anfounded.

17. On 9 December 2004, the RCA Rebuttal Panel submitted its report
concluding inter alia, that:
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Kamau’sinformation onbehaviouraissues.

18. On 9 December 2004, the RCA Rebuttal Panel forwardedptst to Mr.
Brian Gleeson, Director, Office of Human Resources#Bu of Management
UNDP.

19. On 15 December 2004, Mr. Kamau informed Applicart, who was still

not allowed into the UN premisesthat the RCA Rebuttal Pansl
recommendation to upgradiés overall rating did not change the basis on which
the decision to terminate his contract was made and that his contract would

therefore expire 081 December 2004 as hadpreviouslybeeninformed.
Joint Appeals Board (JAB) Review

20. By email dated 20 December 2004, addressed to Mr. Mark Malloch
Brown, then Administrator, UNDP, thepplicantsought administrative review of

the decision to allowik appointmento expire on 31 December 2004.

21.
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Respondent had put forth a reasonable basis for the decision not to renew the
Applicant’s fixedterm appointment and that there had been no due process
failures in the making of that decision.

23.  On 17 May 2007 the UnderSecre¢ary-General for Management
transmitted a copy of the JAB reportttee Applicant andnformed him that the
SecretaryGeneralhad decided to accept the recommendation ofJ&iB. The
Applicant was also informed that he could appeal the decision directlyeto
former UN Administrative Tribunal.

24. On4 September 200&he Applicant submitted the presenpg@ication to
the former UN Administrative Tribunabhile the Respondent filed his Replyn
11 March 2009T he case was subsequently transferred to thimialin January
2010in accordance with thedansitional measure®lated to the introduction of
the new system afdministration ofustice in the United Nations.

25.  The Tribunal heard the casm 16 and 18 May 2011 and from ® 9
November2011. During the hearings, th&ribunalreceived live evidence from
thefollowing witnessedor the Applicant

a. TheApplicant,
b. Mrs. Faby Ngeruka
C. Mrs. Donnah Kamashazi
d. Mr. Gana Fofangand
e. Mr. Francis Gatare
26. Ms. FabyNgeruka’s evidence is summarizeddve.

27. She was employed as a Gender Specialist for six months in UNDP’s
Rwanda office in 2002. She knew the Applicant when she worked in Rwanda in
his capacity as the President of the Staff Association. She had served as a Vice
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President of the Staff Assiation. Sheknewthe Applicant as a frank, honest and

straighttalking person.

28. She noticed that the Applicant aktt. Kamauhad problems getting along
and that the Applicant’s role in the Staff Association caused him problems with
Mr. Kamau She fomed these impressions aseault ofemail exchanges between
Mr. Kamauand the Applicant which were copied to other members of the Staff
Association. Mr. Kamau had also informed the Staff Association that the
Applicant’s behaviour was unacceptable.

29.  The Applicant’s relationship with his colleagues wgsod and he was

voted by all staff in the UN Agencies in UNDP Rwanda to be the President.
30. Ms. DonnahKamashazi's evidence is summarizsifollows:

31 She has worked as@onsultant and as &enior PrgrammeOfficer with
UN Women

Page8 of 27



Case No. UNDT/NBI/2010/19/UNAT/1587
Judgment No.UNDT/2012/192

memorandum was thereafter sent out My. Kamau to all staff members

informing them that the Applicant was not allowed to access the premises.
35. Mr. GanaFofang’s evidence is summized below.

36. He has been a UNDP staff member for the past 20 years and was
Resident Coordinator for seven years.

37. He was the Applicant'@nmediatesupervisor. He found the Applicant to
be forthright in implementing his tasks and very reliable. ddeld not recall
anything disagreeable in his working relationship with the Appliddatknew the
Applicant to be dedicated to the issues he handled.

38. He knew Mr. Kamau and had acted as the Resident Representative in
Rwanda before his arrivaMr. Kamau was not theApplicant’s first reporting
officer.

39.  The procedure focompleting a staff member’'s RCA was as follows. The
staff member was given their job performance, the supervisor then provided
comments and the report wasrdegtersent to CRQConmitteewhich is chaired

by the head of officeThe head of office is aldthe Resident Representativiene
Committeecould revise the comments of the supervisor. The staff member could
request a rebuttal if he did not agree with the final report from tR& C

Committee.

40. He hadappraised the Applicant’s performance as “fully met expectations”.
He noted in his appraisal that the Applicant had made progress in the 2002/2003
cycle. His assessment of the Applicant was altered by the CRG. He was not

present aithe time and was not contacted aboutHe had informed UNDP
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that his appraisal ofthe Applicant’s performance had been changeghout

reference to him

41. When contacted by UNDP’s New York office about his views on the
Applicant’s performance, he stated that his viewsaiaed unchanged.

42. A summary oiMr. FrancisGatare’s evidence &s folows:

43. He used to be a staff member of UNDP, Kigali office where he headed the
Strategy and Economic Policy Unit. He had also served as the President of the
Staff Association of BIDP and associated agencies. The Applicant was ele.96 Tm [(41)] TJ 6
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48. A summary of theApplicants caseas stated in his testimony and

pleadingss as follows

49. In 2003, he was nominated by other staff members as a candidate for
the Presidency of the Staff Association (SA) but he informed them that he
could only accept thmmandate after July 2003.

50. When the UNDPRR, Mr. Kamauwas informed by some staff
members that the Applicant might be the new candidate for Presidency of
the Staff Association, he threatened him verbualith theterminaton of his
fixed-term contractfihe was elected President. This was because the UNDP
RR preferred another candidate.

51. This situation resulted in the RRnsuccessfullypressuring the
Deputy, UNDP Resident Representative (the Applicant’s supervisor and
former Acting Head of Unit) to eluate the Applicant and terminate him
during the JanuariFebruary 2002003 RCA/CRG exercise.

52. An acting Head of Unit (who resigned few weeks later) was
manipulated by the UNDP RR into evaluating the Applicant instead of his
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55.  After his election Mr. Kamau started undermining him and verbally
threatened to terminate his fix¢ekm appointmentHe was not happy with

the Applicant because as President of the Staff Association, he would not
take the side of manament as represented by the RR himself on issues.

56. Mr. Kamauunsuccessfullyattempted to gaithe Applicant’ssupport
in the inappropriate and illegal recruitment of a numbeMof Kamau’s
female friendsHe thenthreateaed that they would meet agaiduring the
next 20032004 UNDRRCA/CRG exercise.

57. Mr. Kamau arbitrarily and against established practice, removed the
President of the Staff Association from the Committee in charge of recruitments
and also from the CRG Committee in order to effectivelgnipulate the
Committee for his own benefit and to end the Applicant’s employment.

58. He thenrecruited hisUgandangirl friend who was living in Rwanda
without advertising the post or conducting an interviBaring the same period,

the RR impregnateda Rwandese National. This case was reported to the
Executive Director of UNICEF, Ms. Ann Venneman, former Representative of
UNICEF Rwanda, Ms. Bintou Keita, Mr. James Lee, then Ombudsman, to the
Panel of Counsel Office through Ms. Vijaya Claxton, to Miarfeoise Nocquet,

to the then Acting President of the UNDP Staff Association in Rwanda and some
Senior staff at UN HQ.

59. During the 2003 RCA exercisthe Applicant’'simmediate supervisdrad

rated him as “fully met expectations”, following which the URDRR
downgraded his rating to “unsatisfactorgroviding a basis forthe latter's
decision to terminate his appointment on 21 May 2004, one day after a General
Assembly meeting of the Staff Association of UNDP Rwanda and all its sub
agencies. The UNDP RRad acted in retaliation as s worried about strong

recommendations and resolutions taken by the Staff Assoc#tibat meeting

60. Mr. Kamau had waited for a few week$o ensure thathe Applicant’s
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immediate supervisor had left to assume his nestipg inMozambiqueandthat
the Associate Human Resources Officer, Ms. Beatrice Uwimbabazi, was away in
a meeting held in Brazzaville/Congo, to effecte tdowngrading of his

performance

61  The Applicant hadnade an official request for rebuttal of IREA rating
witiechL r@nali@iB{o)the rating being changed from “unsatisfactory” to “partially met
expectations”. After receiving the findings and recommendations of the Rebuttal
Panel, Mr. Kamau sent him a letter informing him of the-remewal of his
contra¢ beyond 31 December 2004.

62. Between 2003 and 2004, tad communicated through an e6(i)10
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a. When Mr. Kamau communicated the email dated 21 May 2004 to
the Applicant and the entire UNDP Rwanda staff, he clearly intended to
bring the Applicant’s fixeederm contract which still had over six months

to run, to an immediate end.

b. The Applicantwas locked at of UNDP premises from 21 May
2004 up until the end of his contract on 31 December 2004.

The actions D the Resident Representative against the Applicant

amounted to abuse of authority.

73.

The Applicant requestithe Tribunal to order:

a. his reinsatement/redeployment to another UNDP Country office
or another UN Agency of his choice;

b. compensationfor lost earnings, including salaries and all
entitlements applicable to UN Staff members, from 21 May 2004 until
judgment, and interest at the rate8per centum per annum until the

compensation is paid;

C. compensation
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76.  The Applicant’s case is not a termination but a-nemewal of his fixed
term appointment. This wa®ntainedn a letter to the Applicant on 15 December
2004 and was based on unsatisfactory performance in two consecutive

performance review cycles.

77. If the Applicant’s appointment was effectively terminated by Kamau’s
letter of 21 May 2004, it cannot be emtgned by the Tribunal as the alleged

administrative decision was not submitted for administrative review.

78. In view of two consecutive nesatisfactory performance evaluations, the
Respondent legitimately exercisés discretion not to renew the Apgant’'s

contract in accordance with the applicable UNDP policies.

79. Fixed-term contracts carryno right or expectancy of renewal or
conversion to any other type of contraktlegal expectancy of renewehnnotbe
created by efficient or even outstandpeyformance.

80. In taking the contested decision, tAgplicant’s performance was given
full and fair consideration. The decision not to extendApplicant’s contract for
underperformance was supported by the facts

81. TheRespondent, therefore, naests the Tribunal to dismiss each and all of
the Applicant’s pleas and to dismiss the Application in its entirety.

Considerations

82 Having reviewed the entire case record, the Tribunal finds that the
following legal issues arise for consideration iis ttase:

a. Whether the Resident Representative’s termination of the

Applicant’s contract in May 2004 was proper

b. Whether thenonrenewal of the Applicant's contract after 31
December 2004 had sufficient basis under the Staff Rules and Regulation
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separation from service do not amount to a terminafibrs, however raisesthe
guestion whetér it waslawful to place the Applicant oiSLWFP for the said
period.

86. The then applicable staff regulation 5.2 of ST/SGB/2003/5, “Staff
Regulations”, provided that SLWFP could be authorized by the Secf@tamgral

in exceptional cases. Further, thepplicable staff rule 105.2 stated that special
leave was normally without pay. In exceptional circumstances, special leave with

full or partial pay could be granted.

87. In light of all the facts of the case, Mr. Kamau’'s email of 21 May 2004
purported toplace the Applicant on SLWFP as a result of unsatisfactory
performance. UNDP guidelines on RCA do not confer any power on the Resident
Representative to place a staff member on special leave without pay for
unsatisfactory performance! This does not com&it an “exceptional
circumstance” as described by the then applicable staff rule. That decision was a
breach of staff rule 105.2.

88. The clear answer is that the Resident Representative, Mr. Kamau had
acted illegally in so doing since the placement ofadf snember on SLWFP is
properly provided forunder the aforenentioned staff rules. None of the
conditions of these staff rules had been satisfied and the RR had acted outside the
scope of his authority in barring the Applicant from entering the offieenfges

or carrying out his duties whilst placing him on full pay at the expense of the
Organization.

89 Not only were the actions of the RR illegal, they were a disguised
disciplinary measure designed to humiliate and embarrass the Applicant to the
greates extent possibleWhat was the need to copy all UNDP Rwanda staff
members in the email transmitting this decision? Why was the Applicant barred

from reporting to work during this period?Was poor managerial practice the
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extremeand an irresponsibleandblatant waste of the Organization’s resources to

place a staff member on full pay for seven months for doing nothing.

Did the non-renewal of the Applicant’s contract after 31 December 2004 have
sufficient basis under the applicable UNDP legislation or case law?

90. The Respondent had submitted that in the letter of 15 December 2004, the
RR had informed the Applicant that his contract would not be renewed beyond 31
December 2004 due to his unsatisfactory performance in two consecutive
performance reviewycles. He additionally submitted that it was a legitimate
exercise of discretion on the part of the Respondent.

91. It was also the Respondent’s case that fitexch contracts do not carry
any right or expectancy of renewal or conversion to any other dgpontract.
Employment with the Organization ceases automatically on the expiration date of
a fixedterm appointment and a legal expectancy of renewal would not be created
by efficient and even outstanding performance.

92. The Respondent further subreitt that there was no proof of improper
motivation and abuse of authority on the part of theaR& that the allegations on
this score were without merit and ought therefore to fail.

93. The Applicant’s case is that his performance rating for the 2002/2003
period by the CRG was manipulated by the RR. Gana Fofang who was the
Applicant’s immediate Supervisor hapven unchallengedtestimony before the
Tribunalthat he rated the Applicant as “fully met expectations.” This assessment
was altered by the CRGhaired by the RR in the absence of and without
reference to Mr. Fofang. When contacted by officers in the UNDP headquarter
offices in New Yorkon the matterMr. Fofangstood by his assessment of the
Applicant.

94. There is also evidence tendered that Mim&u had gone the extra mile of

unilaterally removing the President of the Staff Association from membership of
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Were there any due process violations in the Applicant’s performance

evaluations?

99. Having found that MrKamauexhibitedanimus against the Applicant, his
involvement in the latter’'s performance evailoatcould no longer be considered
objective The undisputed facts of the case show that K&mau albused his
position as Chairman of the CRG to downgrade the Applicant’'s performance
evaluation frontfully met expectations” to “unsatisfactory” as evideddsy the

following:

a. The Tribunal receivednchallengecvidence that o028 February
2004, the Applicant wrote to Mr. Kamau disputing his decision to
discontinue the involvement of th&taff Association in the CRG. The
Applicant publically challenged thgosition. These providenotive on the
part of Mr.Kamau to get back at the Applicant.

b. Mr. Kamau was not in a position to directly assess the Applicant’s
performance He, nevertheless, chaired the CRG committee meeting to
discuss the Applicant’s performee evaluationin the absence of the
Applicant’s immediate supervisor

C. Mr. Fofang, the Applicant'simmediate supervisoy had the
responsibilityto directly assess the Applicant’s performanidee RR Mr.
Kamau disregarded the CRG guidelines by denying. Mofang
participaton in the CRG committee that downgraded the Applicant’s
performance evaluatiodespite the latter's request to participate evian

telephone or video conference.

d. The Applicant and several withnesses @dive evidencehat Mr.
Kamauhad problems with the Applicamt his capacityas President of the
Staff AssociationThis claim about problems between the Applicant and
the RR based on the fact thttey found themselvesrepresenting

management and staff remained unchallenged.
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100. There is no gain
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104. The RCA Panel also took into account information about the Applicant’s
“behavioral issuésfrom what they described as “other credible sourcébése
“credible sources” were not named and the information obtained from tlasm w
not disclsed. The RCA Paneltherefore erred in taking them into account
resultingin its decision tadowngrae the Applicant’s performancevaluationto
“partially met expectationsiwhich subsequently justified the decision to not

renew his fixeeterm appointment.

105. The witnesses who appeared before the Tribunal gave evidence that is at
odds with Mr. Kamau’s allegationdVas it probable that ocredible that an
individual with poor interpersonal relationships was elected President Sféfie
Association by allthe staff of UNDP and its affiliated agence$he live
testimonyreceived by the Tribunal paints a differemtore positivepicture of the
Applicant as opposed to that described by Mr. KamBoe Respondent failed to

call evidence tgroveanyof Mr. Kamau’sallegations.

106. UNDP rules provide clear procedures which must be adhered to in
determining the veracity of any allegations of misconduct made against a staff
member. Where these procedures have not been complied with, there can be no
basis for conluding that such allegations have been substantiated.

107. The Tribunal finds that there were due procasd proceduraviolations

in the Applicant’'s performance evaluations leading up to the decisions to
downgrade his performance evaluation frofiully met expectations” to
“unsatisfactory” and
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UNDP’s Policy on Workplace Harassment, Sexual Harassment and Abuse of

Authority dated 2005 definesbuse of authority as follows:

The abuse of authority is the improper use of a position of
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d. The Applicant failed to challenge the decisigurportedly
terminating him and barring i from accesso his worlplace The
application based on termination iherefore not receivable. The
Tribunal's findings on this score, however, will assist in establishing the
true reasons underlying the decision not to renew the Applicant’s-fixed

term gpointment.

e. Mr. Kamau abused his position as Chairman of the CRG to
downgrade the Applicant’s performance evaluation fréiily met
expectations” to “unsatisfactory”

f. The RCA Panel erred in taking into account certzague and
unsubstantiatedllegations made against the Applicant the RR asthe
basis for downgrading his performance evaluatton “partially met
expectations”

g. The RCA Panel also took into account information about the
Applicant’s “behavioral issuésfrom what they described asother
credible sources”. Thessources are unnamed and the information
provided by them not disclosed in the RCA repdtte RCA Panel erred
in taking them into account in its decision to downgrade the Applicant’s

performance evaluation to “partially metpectations”

h. UNDP rules provide clear procedures which must be adhered to in
determining the veracity of any allegations of misconduct made against a
staff member. Where these procedures have not been complied with, there
can be no basis for concludinthat such allegations have been
substantiated.

I The Tribunal finds that there were due process and procedural
violations in the Applicant’s performance evaluations leading up to the
decisions to downgrade his performance evaluation fféufly met
expecations” to “unsatisfactory” and in the RCA Panel's decision to give
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113. The Applicant is entitled to the payment of intéres the awards from the
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