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18. The case, which was not adjudicated by the Administrative Tribunal 

before that body was abolished on 31 December 2009, was transferred to the 

United Nations Dispute Tribunal on 1 January 2010 and registered by the New 

York Registry. 

19. By Order No. 110 (NY/2010) of 21 April 2010, the judge hearing the case 

in New York asked the parties whether they considered a hearing to be necessary 

and they replied in the negative. 

20. By Order No. 234 (NY/2011) of 7 October 2011, the case was transferred 

to the Geneva Registry. 

21. By Order No. 186 (GVA/2011) of 31 October 2011, the Tribunal ordered 

the Respondent to submit additional observations on whether there existed a 

consistent practice whereby staff members who had acquired permanent resident 

status in a country which was not their country of nationality must relinquish that 

status before they could be recruited by the Organization, and ordered the 

Applicant to submit additional observations on the moral injury and material 

damages she alleged. 

22.  On 10 November 2011, the Respondent submitted the documents 

requested. 

23. 
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Parties’ submissions 

25. The Applicant’s contentions are: 

a. The application is receivable since it is not time-barred and the 
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citizen; in 2005, however, she could not do so, having been divorced in the 

interim; 

g. Her career in the Secretariat was interrupted and she was forced to 

leave the Procurement Service in New York and accept the first post 

offered, which was at UNICEF and was professionally of far less interest; 

h. During the period 2008-2011, she missed career opportunities and, 

as a result, significant chances for selection for a D-1 post in her field of 

professional specialization, which caused a future financial loss in the 

amount of USD31,243, to which must be added a loss of USD7,088.62 in 

her repatriation grant; 

i. During the 16 months she spent in India, she incurred a loss of 

USD12,083 in salary compared to the salary she would have earned had 

she stayed in New York. That made it necessary for her to sell her house in 

Australia in 2007, thereby incurring a loss of AUD6,000; 

j. The stay in India resulted in additional expenses for the purchase 

of various items totalling USD7,766, as well as the cost of travel from 

New Delhi to New York in order to see her partner; 

k. She suffered moral injury owing to the stress caused by the 

contested decision. She therefore requests compensation equivalent to 

three months’ net base salary. 

26. The Respondent’s contentions are: 

a. The application is not receivable because the contested decision, 

that is, the decision of 12 July 2004, is not an administrative decision that 

violates the Applicant’s rights under her contract. The decision clearly 

stated that should she be offered “a long-term appointment” in the future, 

the policy provided for under the Staff Regulations and Rules in respect of 

permanent resident status would be applied to her. Moreover, the letter of 

12 July 2004, which was not a formal offer of appointment, could not give 
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rise to any rights. It was the Applicant’s responsibility to make enquiries 
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in assessing material damage, in accordance with the jurisprudence of the 

Appeals Tribunal; 

l. The expenditures related to her purchases in India, the sale of her 

house in Australia and her personal trips, and the fact that in February 

2012 she will receive from UNICEF a repatriation grant in an amount 

lower than that she would otherwise have received, are unrelated to the 

contested decision. The Applicant’s career is a result of her personal 

choices and, in particular, of her decisions to accept promotions and 

transfers between the Secretariat and UNICEF; 

m. 
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she was selected, she must relinquish her permanent resident status in Australia 

and furnish proof that she has done so, and it includes an attachment explaining 

the basis for the requirement.  

31. The Respondent maintains that since no contract had been signed between 

the Administration and the Applicant when she was notified of the contested 

decision, the latter is not in violation of her rights. Since the Applicant filed her 

application with the former United Nations Administrative Tribunal in existence 

at the time, and applications pending before that T
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decision of 12 July 2004, regarding which no request for administrative review 
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Lawfulness of the contested decision 

40. To support the requirement contained in the memorandum of 11 August 

2005 that the Applicant must relinquish her permanent resident status in Australia 

if she wished to assume the post of Procurement Officer, OHRM attached to the 

memorandum the advice from the Office of Legal Affairs laying out the grounds 

for the decision. In it, the Administration acknowledges quite clearly that there is 

no regulation, either in the Staff Regulations and Rules or in any other 

administrative document, which requires staff members to relinquish their 

permanent resident status in a country which is not their country of nationality 

before receiving an appointment.  

41. As the basis for the contested decision, the Respondent refers to a 

consistent practice of the Organization, implemented beginning in 1954 in 

accordance with the ACABQ report A/2581 of 1 December 1953 submitted to the 

General Assembly at its eighth session. Excerpts from ACABQ and Fifth 

Committee reports cited by the Respondent indicate that the reports allude to the 

case of internationally recruited staff members who retain their permanent 

resident status, particularly in the United States, and that some delegations of 

Member States had expressed the concern that such staff members might sever 

their ties with their country of nationality. However, these ACABQ and Fifth 

Committee reports were never endorsed by the General Assembly. Thus, it cannot 

be maintained that the Administration adopted the contested practice in 

application of a General Assembly resolution. 
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Rule 104.7  

International recruitment  

... 

 (c)  A staff member who has changed his or her 

residential status in such a way that he or she may, in the opinion 

of the Secretary-General, be deemed to be a permanent resident of 

any country other than that of his or her nationality may lose 

entitlement to non-resident’s allowance, home leave, education 

grant, repatriation grant and payment of travel expenses upon 

separation for the staff member and his or her spouse and 

dependent children and removal of household effects, based upon 

place of home leave, if the Secretary-General considers that the 

continuation of such entitlement would be contrary to the purposes 

for which the allowance or benefit was created. Conditions 

governing entitlement to international benefits in the light of 

residential status are shown in appendix B to these Rules 

applicable to the duty station.  

Rule 104.8  

Nationality  

 (a)  In the application of Staff Regulations and Staff 

Rules, the United Nations shall not recognize more than one 

nationality for each staff member.  

 (b)  When a staff member has been legally accorded 

nationality status by more than one State, the staff member’s 

nationality for the purposes of the Staff Regulations and these 

Rules shall be the nationality of the State with which the staff 

member is, in the opinion of the Secretary-General, most closely 

associated. 

49. The above provisions make several mentions of a scenario involving staff 

members who hold permanent resident status in a country which is not their 

country of nationality, and while these provisions require them to notify the 

Secretary-General of any relevant change and stipulate that staff members may 

lose certain entitlements, nowhere do they require staff members to relinquish 

their status. It follows that the practice of requiring international staff members to 

relinquish their permanent resident status runs counter to the Staff Regulations 

and Rules applicable at the time when the contested decision was taken. 

50. From all of the forHBMHHKHiehRvilhccBçMçHiehMBYçHH,yRcBvvHvviohRFBHMF--cisiahRçBYcKvMilhFBKF,-FçithFBKF,-FçiohMF--RcFBv-v,ibhHBFYiohRF--citRçBYcKvMicHKBMYFHF-iwcKMilhRHBH,ç,cilhFBKF,-Fçii hR,BYFHRc,,BFçciahRçBYcYKMinhdC[ifhR-BM-vçvi6hcBYHHM-i5hFBKF,-FçiMF-ChRF--,-FcilhFBKF,-FdYcKvMinhHBMvMcBMcKiahRçhUhRcYBvc-,MYHichRcvBeYcKvMinhRFBHMF--cithR-B,,YçiehRcvBvKM-ichRçBYcKvMirh-B,YMMciehRçBYcKvMithFBKF,-FçiahRçBYcKvMirh-B,YMMciyhHBMHHçHi-h-B,YMMciGhR-BM-çFviehRçBvMv,iihRHBH,ç,cidhHBMHY-,-FcilhBvvMv,ithFBKF,-FçiehRçBYcohRFBHMF--cithFBKF,-YBMc,ciphRcBvvMYvirh-B,YKHcioehMBYvc-YcKvMirh-BhFBKF,--Bçv-hRFBHMF--ciihFBKF,-FçiscvBvKK,irh-B,Yv,i hRvYh-,F]T[CR-vMBKc-mRcHBmTdC[irh-B,YKHciehRcvBvKK,ilhFBKF,

aviehRcvBvKK,irh-B,YKHcimhRFB-,çHKHilhRHBHK,idhRFBH,YH-i,irh-B,Yv,i hRvYh-,F]TMiehRçBYcKvMi ho 
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51. The Applicant is therefore entitled to request compensation for the damage 
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reduced repatriation grant that she will receive in 2012 upon leaving UNICEF, 

which are merely speculative damages. 

55. Third, while the Applicant maintains that her move to India compelled her 

to make certain purchases there, she does not substantiate that the purchases she 

made for her personal needs would not have been made had she stayed in New 

York. By the same token, there is no direct and certain connection between the 

loss she incurred when she sold her house in Australia and the contested decision. 

56. 




