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Introduction

1. The Applicant served in the United Nations Mission in Sudan (UNMIS) as
Radio Producer under a fixed-term appointment expiring on 11 February 2012. On 24
August 2011, the Applicant filed the present Application for a suspension of the
implementation of the administrative decision to separate him from service effective 31
August 2011 on the basis that it was not possible to transition him from UNMIS to
either United Nations Mission in South Sudan (UNMISS) or to the United Nations
Interim Security Force for Abyei (UNISFA) (“the impugned decision™).

Facts

2. By resolution S/RES/1978 (2011) adopted on 27 April 2011, the Security
Council extended the mandate of UNMIS until 9 July 2011. By resolution SC/10317
1997 (2011) authorizing closure of UNMIS adopted on 11 July 2011, the Security

Council, inter alia,
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This ‘Reassignment Form” was signed by Mr Martin Ojjerro as Officer-in-Charge of
the Human Resources Services Section and Mr Nicholas VVon Ruben, Director of
Mission Support, UNMIS.

5. On 27 July 2011, the Applicant received a Letter of Separation, signed by Mr.
Ojjerro, Chief Civilian Personnel Officer (“CCPO”), UNMIS, which letter stated that

“[flollowing the completion of the UNMIS mandate, the human resources
post-matching and comparative review exercises regarding the transition
of international staff from UNMIS [...] we were unable to transition you
to UNMISS or UNISFA.”

6. On 28 July 2011, the CCPO and UNMIS Visa Office advised the Applicant to
check out of the Mission and leave Sudan as soon as possible as Sudanese visas would
only be effective and recognized as valid by the Sudanese Government until 7 August
2011. The Applicant subsequently initiated his check-out and on 7 August 2011 he left

Sudan.

7. On 5 August, the Applicant sent an email to, the Under-Secretary-General for
Management, who referred the Applicant to the Management Evaluation Unit. The
Applicant filed his request for management evaluation on 12 August 2011 and on 24
August 2011 she filed the present Application seeking suspension of the impugned
decision. The Respondent’s Reply was filed on 26 August 2011.

8. The case was heard by the Tribunal on 29 August 2011 during which the
Tribunal received testimony from the Applicant via teleconference from Egypt. The
Respondent filed additional submissions on 29 August 2011 to which the Applicant
filed their reply on 30 August 2011. On 31 August 2011, the Respondent filed further

additional submissions.

The Applicant’s case

9. The Applicant’s case may be summarized as follows:

10. The decision to terminate his fixed-term appointment, which expires on 11

February 2012, is reserved to the Secretary-General, who has not delegated his
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entitlements such as home leave, which also cannot be compensated for by a monetary

award.

15. The fact that she has completed her check-out does not mean that the impugned
decision has been implemented and therefore is no longer open to suspension. The
termination of his appointment takes effect on 31 August 2011 and he will be
remunerated until such date. However, on instruction and as a result of purported
communications with the Sudanese Government, the Applicant completed her check-
out and left Sudan prior to 31 August 2011.

16. A separation from service must follow from either of the causes of separation
in staff rule 9.1 (i), (iv), (v) or (vi). However, it is evident that from the Letter of
Separation, the termination of the Applicant’s contract was a unilateral act purportedly
initiated on behalf of the Secretary-General, i.e. termination under staff rule 9.6 (a)
although there is no unequivocal statement that the appointment has been terminated.

17. Administrative Instruction ST/AI/234 is concerned with the delegation of
authority within the United Nations and a careful review of this issuance demonstrates
that the authority to terminate an appointment has not been delegated other than to (i)
the Heads of UNOG, UNOV, UNEP and UN-HABITAT (see p. 20 of ST/Al/234) and
(ii) the ASG/ORHM (see p. 12 of ST/AI/234).

18. Whereas neither staff rule 9.6 nor ST/AIl/234 delegates the authority to
terminate appointments to the CCPO of UNMIS, the impugned decision must be

considered ultra vires.

19. The Letter of Separation stands in marked contrast with the ‘Reassignment

Form’ signed by, inter alia, Mr Ojjerro, dated 25 May 2011, which states that

“Radio Editor, Mr Neeraj Bali, sitting against Post # 59392, is reassigned
to Juba effective 1% July 2011. This relocation is in line with the expiry of
the UNMIS mandate and the movement of all Public Information Office
(P10) international staff from the North to South Sudan.”
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20. Moreover, insofar as the Applicant understands, UNMISS has catered for one
position of Radio Producer at the P4 level. In UNMIS, the Applicant was one of two
Radio Producers at the P-4 level with more substantial and UN experience. In fact, for a
protracted period of time in the course of 2010, the Applicant acted as the functional
line manager of the other P-4 Radio Producer when both were stationed in Juba and
was the designated Officer-in-Charge when their joint supervisor was not in function. It
follows that the comparative review process should have resulted in his reassignment to

UNMISS rather than his colleague’s reassignment.

21. Accordingly, whereas the professed basis for the impugned decision cannot be

substantiated on the available evidence it must be considered as unlawful.

22. Based on the foregoing, the Applicant respectfully requests the Tribunal to
suspend the implementation of the impugned decision until the outcome of

management evaluation.
The Respondent’s case
23. The Respondent’s case may be summarized as follows:

24. The Applicant has failed to discharge his burden of establishing that the

decision is prima facie
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of OHRM for the termination of the appointment of 62 staff members, including the
Applicant. On the basis of OHRM’s verbal approval, FPD
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a. The decision to terminate the Applicant’s contract was taken at the
Mission level, without the delegated authority required by ST/Al/234 and was
therefore unlawful. The post facto approval of the decision by the

ASG/OHRM does not cure the unlawfulness.

b. The Secretary-General’s ability to carry on the employment
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Irreparable damage

40. Having considered the Parties’ submissions on the element of irreparable
damage, the Tribunal finds that the Applicant has failed to satisfy this requirement for
the following reasons:

a. The termination of the Applicant’s appointment as a result of the
liquidation of UNMIS does not call into question her integrity, affect her

reputation or affect her career prospects with future employers.

b. Any damage that might ultimately be suffered by the Applicant as a
result of the Tribunal’s findings in relation to the lawfulness of the impugned

decision can be remedied through an award of damages.
Conclusion

41. The Tribunal has taken into account all arguments and submissions made in
this case. In particular, the Tribunal has identified a number of shortcomings in the
way that the Applicant’s contract was terminated thereby making the impugned

decision unlawful.

42. A suspension of action application requires the cumulative presence of prima
facie unlawfulness, urgency and irreparable harm in order to be successful. The
absence of one of these conditions, while not allowing the grant of this Application,
does not extinguish an applicant’s cause of action where an unlawful decision has been

taken to his or her detriment.

43. This is even more evident in this case where the check-out or separation of the
Applicant, perhaps owing to a combination of factors, has been somehow carried out

by UNMIS, a mission which is currently defunct.

44, Granted that the conditions were met for a suspension of action application, it
must be borne in mind that the Tribunal will not make an order in vain. Were the

defunct UNMIS still to be in existence, an order for the suspension of the impugned
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decision can be situated within that mission, which had reassigned her to Juba and then

almost immediately turned around to terminate her employment.

45, It is the finding of this Tribunal that the subject matter of this suit cannot
properly be addressed and determined in a suspension of action application. The
Application for suspension of action is hereby refused for not having satisfied one of
the three conditions required under the Statute and Article 13 of the Tribunal’s Rules

of Procedure for its grant.

46. In view of its finding above, the Tribunal, in the interests of justice and in
exercise of its inherent powers and the provisions of Articles 19 and 36 of its Rules of
Procedure, hereby transfers the instant Application to the general cause list to be heard

on the merits.

47. The Applicant shall, within 28 days from the date of this Judgment, file
additional documentation, if necessary, in order to provide an exhaustive application

on the merits. Thereafter, the Respondent shall have 14 days to
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