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Introduction

1. The Applicant contests the decision tak®y the Officer-in-Charge, Sabbatical
Leave Programme (“Programme Officer-in-Charge”), OfficeHafman Resources
Management (“OHRM”), not to submit or foand his application for sabbatical leave

to the Sabbatical Leave Selection Committee (“‘the Committee”). The Applicant
contends that the Programn@fficer-in-Charge ventured outside her discretionary
authority by not forwarding his applicatida the Committee, thus violating his terms
of appointment. The Applicant submits tesused significant defan the completion

of his studies and mental distre&®, which he seeks compensation.

2. On 8 March 2011, the Tribunal held a case management hearing in New York,
at which the Applicant, his Counsel afbunsel for the Respondent were present.
Counsel confirmed that in their sharegdinion, there were no outstanding matters
which would prevent the Tribunal from camgi to a decision on the merits of the case

on the papers already before it, and theudrral deemed it appropriate to do so.

Facts

3. On 15 November 2009, the Applicamt, staff member of the Procurement
Division, Office of Central Support ServiceBepartment of Management of the

United Nations, submitted an application for sabbatical leave, for a five-month period.

4, By email dated 16 November 2009,etlProgramme Officer-in-Charge’s
Assistant acknowledged receipt of the amgilmn. The email requested the Applicant
to provide the formal endorsement of his application from the Director of the
Procurement Division (“the Director’})y 17 November 2009, the deadline for the

submission of applications for the 2010 cycle of the Sabbatical Leave Programme.

5. On 16 November 2009, the Applicanttsimediate supervisor, the Chief,
Logistics and Transportation, Procurementiflion (“the Supervisor”), sent an email

to the Director, advising that:
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Respondent’s submissions
17.  The Respondent’s principal contentions may be summarised as follows:

a. The application is not receivable ae administrative decision exists
within the meaning of art. 2.1(a) of t&atute of the Triburhand of staff rule
11.4(a). The alleged decision was, fiact, a simple verification by the
Programme Officer-in-Charge as to ether the Applicant’s application for
sabbatical leave met all the requirements set out in paras. 4 and 5 of
ST/1IC/2009/33. The Respondent submits tinadlertaking such pre-screening
procedure involves no discretionary pawby the Administration and should

not be considered an administrative dem affecting the Applicant’s terms of
appointment or contract of employmein administrative decision is a
decision taken by the Administration & precise individual case that has a
direct legal effect on an individual’'s rights and obligations and there is no such
administrative decision in the present case. Sabbatical leave is a benefit and not
an entitlement of staff members thfe Organisation. Accordingly, no legal
effect flows from the actions takesuring the pre-screa@my procedure of
applications for the Sabbatical LeavProgramme, to determine if an
application is complete or not, and thkkeged decision has rrect effect on

the Applicant’s rights and obligations;

b. The evaluation to be undertaken by the Committee and the ASG,
OHRM, under sec. 4.2(b) of ST/AI/20@0/could only be undertaken based on

a proposed work schedule. In the presen
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Consideration

Preliminary matter

18. At the case management hearing8dflarch 2011, Counsel for the Applicant
confirmed to the Tribunal that the Applicaditl not contest the faife to grant special
leave to him in the same time period, whiwas a separate administrative decision
raised in his request for management evaluation. Accordinigly, matter is not

considered in the present Judgment.

Receivability

19. The Respondent’s first contention ikat the impugned decision does not
satisfy the definition of an administre¢i decision as “a decision taken by the
administration in a precise individual caffieat has a direct legal effect on an

individual's rights and obligsons”, citing the cases dfocking, Jarvis, Mcintyre
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Review of exercise of discretion

29.

Requirement to evaluate applications

ST/AI/2000/4 (Sabbatical leayorogramme) states:

4.1 Eligible staff members interesitin the programme shall submit
an application in accordance withetldetailed provisions contained in
the annual information circulan the sabbatical leave programme.

4.2  Applications shall be evaluated on the basis of the following
criteria:

€)) Importance of the study. iBhelement shall be assessed
on the basis of the importancetbé issue in the proposed field
of study and its relevance to tharrent and future work of the
United Nations and to the current or future responsibilities of
the applicant;

(b) Feasibility of the proposed study and whether it can be
undertaken and completed withthe proposed period of the
sabbatical leave;

(c) Appropriateness of the planned methodology;

(d) Quality of the proposal, demonstrating awareness of the
latest developments the area of study;



CaseNo. UNDT/NY/2010/069
JudgmeniNo. UNDT/2011/139

stated in ST/AI/2000/4 by whom it must Hene; finally, the A&, OHRM, assisted

by a selection committee, must rewi and make final selections.

31. Sections 1.2 and 4.1 of ST/Al/2000/4 mefe the annual information circular
on the Sabbatical Leave Programme. §amh 6 of ST/IC/2009/33, the relevant

circular at the time in question, states:

All proposals will be evaluated by a selection committee on the basis of
the criteria set out in administige instruction ST/AI/2000/4. The
terms of the proposal shall be bingl for the staff member. Late or
incomplete applications will not be considered.

32. Thus, although ST/AI/2000/4 does notesfly who is to “evaluate” the
application, ST/IC/2009/33 definghe evaluation of the grosal as a responsibility of
the Committee. This specification, reaa light of the sequence suggested by
ST/AI/2000/4 and sheer commomse, suggests that applicais are evaluated by the
Committee, and then reviewed and decided on by the ASG, OHRM.

33. Despite the seemingly absolute wording of the phrases “applications shall be
evaluated” in sec. 4.2 of ST/AI/2000/4, and *“all proposals” in para. 6 of
ST/IC/2009/33, there is a specific o@dey—namely “late or incomplete
applications"—which will “not be condered”. Paragraph 6 of ST/IC/2009/33,
however, does not specify who should deteamivhether an application is late or
incomplete, and no express provisiaf either ST/AI/2000/4 or ST/IC/2009/4
attributes any power to this efféctthe Programme Officer-in-Charge.

Was the Applicant’s application incomplete?

34. In order to assess whether the Applitsiapplication for sabbatical leave was
incomplete, it is necessary to refer tee thequirements for such applications as
contained in the relevant instrumen®ection 4.1 of ST/AR000/4 uses mandatory
language, stating that staff members “slsalbmit an application in accordance with
the detailed provisions contained in thenual information circular”. ST/IC/2009/33

sets out the requirements of these itedgprovisions in paras. 4 and 5:
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4. Each application must include the following documents:
@) Application form contained in annex | to the ... circular;
(b) Proposal describing the research project;

(c) Written endorsement by the head of department or office
or chief mission support responsible for the work of the
applicant during the proposedsearch or study project, which
must be attached,

(d) Two signed letterof recommendation;

(e) Written correspondence on potential acceptance from
the proposed sabbatical institution.

Applicants are requested tabsnit all of the above documents
through their respective head of department or office or chief
mission support to the OfficerHCharge, Sabbatical leave
programme, Room M-14033E, Learning, Development and
Human Resources Services Division, Office of Human
Resources Management, New York, NY 10017, by 17
November 2009.

5. The proposal, which should neixceed four pages, should
contain the following information:

@) Title of the resarch or study project;
(b) Field of the resch or study project;
(c) Rationale for the research or study project;

(d) Relationship of the researoh study project to the work
of the individual and to theork of the Organization;

(e) Outline of the topic or topics to be covered,;
() Study or research activities;
(9) Detailed methodology;

(h) Schedule of work of the research or study project, with
an indication of any preparatory work already accomplished;

0] Usefulness of the expected outcome of the research or
study project and its practical itngations for the individual and
the Organisation.

35.  An incomplete application may thereéobe one which is missing one of the
documents specified in para. 4 (e.g., application form, poposal, letters of
recommendations). An application may also be considered incomplete if it is missing

key information as described in para. 5, such as the outline, activities, or methodology
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of the proposed research or study projetbwever, the fact that an application
contains minimal information in response to the requirements of paras. 4 and 5 does
not necessarily mean that it shall be considered complete. There may be cases where
an application, while formally containinipe documents and information described
above, is substantively incomplete, thatvhere it does not contain information of a
sufficient or reasonable quality for a dgon to be made on ¢hbasis of what is
submitted. An example of this might be wiadhe information described in para. 5 is
provided in too brief a manner to be usefuljirrelevant or incompatible with the

application.

36. In the present case, the Applicanbsutted an application on 15 November
2009 for sabbatical leave for a five-monthipd. There is no dispatthat the proposal
initially complied with the requirements of ST/IC/2009/33. However, when the
Applicant was refused authorisation to take five months’ sabbatical leave, he sought to
amend the duration to one month. He was directed by the Supervisor to amend his
application to reflect the shortening tiie authorised duration. The Programme
Officer-in-Charge put the Applicant on tie that his appliation required an
“amended proposal, along with the lettereodorsement [from the Director]”, and he

was given an extension of tdeadline to provide these. Shortly thereafter on the same
day, the Director provided the letter afdorsement. The Applicant sought once again

to amend the duration of his leave (fraane month to two), but, despite being
reminded again on 20 November 2009 that he was required to submit an amended

schedule of work as part of hisstdmitted proposal, he did not do so.

37. The schedule of work that was submitteith the final application related to a
five-month sabbatical leave, but the Applicasats, by that stage, applying for leave of
one or two months’ duration. The proposahd therefore the application, did not
merely lack a correct schedule of work;citntained a schedule of work that was
inconsistent with what he was askingr.foAccordingly, the party tasked with
evaluating the application @roposal would not have beable to come to a decision

that the Applicant’s specific application for sabbatical leave was justified, as certain
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41.  ST/AI/2000/4 does not outline the powess obligations of the Programme
Officer-in-Charge. ST/IC/2009/3 mentions onhat documents are to be submitted to

the Programme Officer-in-Charge. Neithersaany evidence led of the delegation of
authority to the Programme Officer-in-Charge to determine whether applications are
either late or incomplete. Although the wording of para. 6 ¢f(32009/33 states that

such applications “will not be considefed must be for the Committee to undertake

at least a preliminary consideration and make the assessment of which applications

comply and which will be considered on their merits.

42.  According to the Respondent’s unchallenged submission, the Committee is
composed of six members and meets only once a year for one day, during which it
must consider all applications for that year. It may therefore be impractical that the
administrative framework of the Sabluali Leave Programme does not allow the
Programme Officer-in-Charge to make a determination whether an application is
incomplete, even if it clearly does nobntain the information necessary for the
Committee to undertake an evaluation. Howeiwrethe absence of a proper delegation

of authority to the Programme Officar-Charge to make determinations of
substantive incompleteness, or a clear direction in the legislative instruments, no
conclusion is available other than that fArogramme Officer-i€harge should have
forwarded the application for evaluation the Committee. Accordingly, the Tribunal
finds that, on the facts, the determination that the application was incomplete and
should not be forwarded for consideratiwas not within the Programme Officer-in-
Charge’s power, and was in breach of the Applicant's terms of appointment—
specifically, his right to have his apmiton forwarded to the Committee and the
ASG, OHRM.

Loss resulting from the breach

43.  The Tribunal must now determine thesjudice suffered by the Applicant as a
result of the Programme QOffr-in-Charge’s failure to forward his application for

sabbatical leave to the Committee.
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44. As explained by the Tribunal above, the application submitted by the
Applicant lacked a compatid schedule of work relating to his proposed leave,
required for a proper assessment of the application. Without a relevant schedule of
work, a proposal cannot be properly assel as either meritorious or not. The
Applicant’'s application for sabbatical leawas therefore so manifestly incomplete
that it would have been outside the boureimmf reasonableness for the decision-
maker to determine it to be complete. A decision-maker cannot determine an
application for sabbatical leave as complete if the proposal does not contain essential
information such as a schedule of wawkich is necessary for a decision on the

application to be made.

45, In Antaki 2010-UNAT-095, the United Nations Appeals Tribunal determined
that, “Not every violationwill necessarily lead to araward of compensation.
Compensation may only be awarded if it leen established that the staff member
actually suffered damages” (see para. 20). In light of the finding that no consideration
or informed evaluation of the Applicant’s@jeation for sabbatical leave would have
been possible, the Applicant cannot be saibdawee suffered lossdm the decision of

the Programme Officer-in-Charge not to forward his application to the Committee.
Moreover, the Applicant has not made awggestion or argument that her decision
was tainted by bad faith, unfairness, unreabtamess, illegality, irrationality, bias,
capriciousness or arbitrariness (see San&ifl 0-UNAT-084), such that any resultant

loss would have been attributable to the Respondent.

45.  As the Tribunal has found dhno consideration orfiormed evaluation of the
Applicant’s application for sabbatical leawsmuld have been possible even if it had
been forwarded, it finds no basis for anaasv of damages for alleged delay in the
completion of his studies and for mental distress.

46.  Although the above is sufficieéfor the determination dhis case, for the sake
of completeness the Tribunal will considehether the outcome would have been
different if the application had been evated. ST/Al/2000/4 requires that applications

be evaluated on the basis ofter alia, the “[fleasibility of the proposed study and
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whether it can be undertaken and cortgdlewithin the proposed period of the

sabbatical leave”. The Applicant’s proposalcomplete a five-month programme (as
specified in his schedule efork) within a one or two-month period appears to be
unreasonable. Whilst it is not for the Tribunalsubstitute its assessment for that of
the Committee, the Tribunal considers thaisiunlikely that a reasonable decision-

maker could arrive at the determinatiore tApplicant sought oihis basis. On the

facts, the Tribunal assesses
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