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4. The events in Case 2 follow in time but are related to the events in Case 1.  In 

Case 2, the Applicant appeals against a 2 June 2009 decision of the Secretary-General 

regarding a written reprimand against the Applicant.  The reprimand in lieu of a 

disciplinary measure was first issued on 16 January 2007 for the Applicant’s alleged 

lapses in managerial performance, and these alleged lapses in managerial 

performance were based on the 13 September 2006 OIOS/PTF report (“the 2006 

Report”) as to the Applicant (for a full recitation of the events surrounding the 2006 

Report, see Judgment UNDT/2011/123).   

5. Three days after issuing the first Reprimand, the Secretary-General requested 

that the reprimand be withdrawn pending further review.  The reprimand was 

withdrawn and disciplinary misconduct charges were subsequently filed against the 

Applicant.   

6. On 29 July 2009, the Secretary-General reinstated the 16 January 2007 

reprimand upon dismissal of the disciplinary misconduct charges against the 

Applicant. 

7. For ease of reference, the reprimand that was issued on 16 January 2007 shall 

be referred to as the “Initial Reprimand” and the 29 July 2009 reinstatement of the 

reprimand shall be referred to as the “Reinstated Reprimand”.   

8. The issues to be addressed by the Tribunal in this Judgment are defined as 

follows, based on the delineation made in Order No. 22 (NY/2011) of 26 January 

2011: 

a. Whether the Applicant was accorded the proper due process 

guarantees when the Initial Reprimand was issued;   

b. Whether the Respondent properly observed the Applicant’s due 

process rights when issuing the Reinstated Reprimand. 
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9. Based on the request of the parties in their jointly-signed 27 September 2010 

statement, the Tribunal decided to handle the present case on the papers.  In the same 

statement, the parties agreed to consolidate the handling of Case 1 and Case 2, which 

the Tribunal notes is an efficiency measure under art. 19 of the Rules of Procedure of 

the Dispute Tribunal to eliminate the production of the same evidence in both cases.  

However, Case 1 and Case 2 each remain independent from one another and are 

adjudicated on their own distinctive terms, also in relation to the compensation limit 

stipulated in art. 10.5(b) of the Statute of the Dispute Tribunal.     

Facts 

Case 1  

10. This summary of facts includes only selected portions of the facts that formed 

the basis for Case 1.  For a complete statement of those facts, reference is made to 

Johnson UNDT/2011/123. 

11. The Applicant joined the Organization in July 1994 as a Logistics Officer in 

the United Nations Operation in Somalia.  Three years later he assumed the post of 

Contracts Management Officer within the United Nations Angola Verification 

Mission.  In April 1999, the Applicant was appointed Officer-in-Charge of the 

Transport Section, Department of Peacekeeping Operations (“DPKO”), at United 

Nations Headquarters.  In April 2004, while still assigned to DPKO, the Applicant 

was deployed to Khartoum, Sudan, as Chief Administrative Officer (“CAO”) of the 

United Nations Advance Mission in the Sudan (“UNAMIS”).  The Applicant also 

later served as CAO with the United Nations Mission in the Sudan (“UNMIS”).  At 

the time of his application to the Joint Appeals Board (“JAB”), the Applicant was 

serving as Chief, Logistics Operation Section (“LOGOPS”), Logistics Support 

Division (“LSD”), Office of Mission Support.  His fixed-term appointment was to 

expire on 30 June 2007.   
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UNMIS, and the alleged acquisition of aviation support services at Cairo, Egypt, in 

2005 outside the regular procurement processes. 

18. Conflicting evidence exists on to what extent the Applicant either was given a 

copy of, or was briefed on, the 2005 Draft Report: 

a. According to the Respondent’s 4 December 2007 referral to the Joint 

Disciplinary Committee (“JDC”), it is stated that the Applicant “was briefed 

on the contents of [the 2005 Draft Report] and was asked to provide an 

individual written reply.  [The Applicant] complied with this request, 

researching one particular aspect of the report’s findings and providing his 

submission to DPKO on 13 January 2006, which was incorporated in DPKO’s 

comment concerning the draft audit report  …”;  

b. In his 28 June 2007 written interrogatories to the JAB, the Respondent 

stated that:  

On 8 January 2006, the [Applicant] was recalled to 
Headquarters to assist in the preparation of DPKO’s response 
to the conclusions contained in the draft OIOS report 
[assumedly, referring to the 2005 Draft Report] and was 
thereby made aware of the contents of the report. Hence the 
[Applicant] was informed of the nature and seriousness of the 
preliminary findings concerning unsatisfactory conduct in 
connection with certain procurement exercises, and of the facts 
that had been established to date.  The [Applicant] provided his 
full cooperation to DPKO in connection with the preparation of 
its response to the draft report. 

c. In the Applicant’s response to Order No. 121 (NY/2011) of 

21 April 2011, para. 4(b), the Applicant, however, states that he only 

received a copy of the 2005 Draft Report on or about 16 August 2006, 

as part of the JAB appeal, although in para. 6(b) of the same 

submission, the Applicant notes that, on 9 January 2006, he was given 

“photocopies extract[s]” of the 2005 Draft Report that “contained only 

the paragraphs in which their respective names were mentioned”.   
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19. The Tribunal interprets these answers to mean that, at most, the Applicant was 

briefed on selected portions of the 2005 Draft Report, but did not have the 

opportunity to read, review or comment on the 2005 Draft Report before he was 

placed on SLWFP or before the OIOS/PTF began its investigation. 

20. On 20 January 2006, OIOS/IAD submitted Audit Report AP2005/600/20 to 

the Department of Management (“DM”) and DPKO as a final report (“the 2005 Final 

Report”).  

Creation of the OIOS/PTF and its terms of reference 

21. On 12 January 2006, the then-USG/OIOS, Ms. Inga-Britt Ahlenius, approved 

the terms of reference for the OIOS/PTF to investigate allegations of wrong-doing in 

United Nations procurement activities.  In its 2006 Report, the OIOS/PTF itself 

acknowledged that the creation of the OIOS/PTF was “the result of perceived 

problems in procurement identified by the Independent Inquiry Committee into the 

Oil for Food Programme (IIC), and the arrest and conviction of a United Nations 

Officer”.  

The decision to place the Applicant on SLWFP  

22. A memorandum dated 16 January 2006 from Mr. Mark Malloch Brown, then-

Chef de Cabinet for the Secretary-General, informed the Applicant of the following 

(emphasis added): 

In view of the ongoing audit and investigation into the Organization’s 
procurement activities, the Secretary-General has decided that it is in 
the best interest of the Organization to place you on special leave with 
full pay pursuant to staff rule 105.2(a)(i), effective immediately. 

While on special leave, you will not be discharging any of your 
normal functions but will be expected to cooperate fully with all audit 
and investigation processes.  The situation will be assessed following 
an appropriate determination of the facts, and you will be returned to 
duty if no further action is required at that time. 

I wish to emphasize that your placement on special leave with full pay 
is purely administrative measure, which is not disciplinary in nature 
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and is taken to assist the Organization in conducting a full assessment 
of the situation. 

23. On 19 January 2006, an internal press release from the United Nations 

Department of Public Information was issued, and contained the exact names, 

departments and positions of the eight staff members placed on SLWFP. 

24. On 30 January 2006, by an email broadcast to the staff members at the United 

Nations Headquarters, the Secretary-General stated (emphasis added): 

As you know, we are in the midst of a rigorous effort to strengthen 
management, oversight and accountability throughout the Secretariat, 
which I regard as essential to the future functioning and credibility of 
our Organization.  As part of that process, we are reviewing our 
procurement policies, procedures and activities.  Indeed, procurement 
has grown rapidly, from $400 million a few years ago to more than $2 
billion today.  We are also painfully aware that problems in this area 
have come to light in the past year.  If the United Nations is to 
faithfully serve the world’s people, we must remove any hint of 
suspicion and put in place a professional and trustworthy procurement 
system. 

Last June, the General Assembly requested a comprehensive 
management audit of the Department of Peacekeeping Operations.  
From September to December, the Office of Internal Oversight 
Services performed the procurement portion of that review.  Its report 
documents various instances of non-compliance with procurement 
rules, and indicates that more serious wrongdoing may have occurred 
as well.  Senior management is now looking into the issues raised by 
the report.  OIOS is also investigating a number of cases of possible 
fraud, abuse and waste that were identified both in this audit and in 
other complaints. 

In a separate but coordinated step undertaken at the request of the 
Department of Management and DPKO, Deloitte Consulting is 
currently reviewing our procurement systems, examining our internal 
and management controls, and conducting a full forensic audit of the 
Procurement Service.  Together with OIOS’s work, this will allow us 
to strengthen our management and procurement functions and bring 
UN activities in line with best practices in these areas.   

In response to the findings of the OIOS report, eight staff members in 
positions related to procurement then or now have been placed on 
special leave with full pay.  There is understandable unease among 
many colleagues about this step.  Let me stress that this was an 
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administrative undertaking, and reflects a range of different 
shortcomings and apparent behaviours.  It was not a disciplinary 
action, nor was it meant to prejudge anyone’s conduct.  Rather, this 
step was necessary to protect the Organization’s interests and to allow 
us to better establish facts.  We are still at the early stages of this 
process.  Before we draw any conclusions, we must get to the bottom 
of what has happened, quickly and thoroughly, with full respect for the 
due process rights of staff members. 

The OIOS/PTF investigation 

25. In April 2006 the OIOS/PTF commenced operations to investigate allegations 

of wrongdoing in the United Nations procurement activities under specific terms of 

reference approved by Ms. Ahlenius on 12 January 2006.   

The 2006 Report and the Applicant’s return to duty 

26. On 13 September 2006, the OIOS/PTF presented its final report regarding the 

allegations against the Applicant (“the 2006 Report”).   

27. The OIOS/PTF concluded that the Applicant had not engaged in any 

fraudulent activity, but demonstrated a lack of managerial oversight and proper 

controls: 

… 

206.   It is evident that certain transgressions were presented to [the 
Applicant] after they had materialized, and that [the Applicant] was 
forced to react to a situation in which rules and/or policies were 
already ignored.  Nevertheless, as the Mission’s CAO it was 
incumbent upon [the Applicant] to establish controls to avoid future 
reoccurrences, create an environment mindful of the need to adhere to 
the Organization’s financial and procIB25.exthey9(enplegno Tdsu9(en,e)-ful ies were )]TJ50.0001 T4 0.26857 73 123.35 -1.15s, web cr d
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UNMIS, or to return to his post at Headquarters as Chief, LSD/LOGOPS.  The 

Respondent’s representatives also informed the Applicant that he could not return to 

duty within LSD, but no explanation has been given for this restriction. 

29. On 4 December 2006, the Applicant provided his written response to the 2006 

Report. 

30. On 14 December 2006, the Assistant Secretary-General for Peacekeeping 

Operations, DPKO, sent a memorandum addressed to all staff of the Office of 

Mission Support, DPKO, informing them, in relevant part, as follows (emphasis 

added): 

I am extremely pleased to announce that effective 17 January 2006, 
[the Applicant] returned to duty at DPKO headquarters.  He has joined 
the Administrative Support Division in the role of ... Chief of 
Operations in PMSS [Personnel Management and Support Service]. 

As you may know, in January 2006, as part of the ongoing audit and 
investigation in the Organization’s procurement activities, the 
Secretary-General decided to place [the Applicant] and seven other 
UN officials on special leave.  Following receipt of the investigative 
report prepared by the Procurement Task Force established by OIOS, 
the Secretary-General has decided that disciplinary action is not 
appropriate.  [The Applicant] was specifically cleared of any instance 
of fraud or criminal wrong-doing. 

Case 2 

31. The following facts are based on the material submitted by the parties to the 

Tribunal in Case 1 and Case 2, as well as the factual outline included in the JDC 

Report No. 232 of 23 February 2009.  

The Initial Reprimand and its later withdrawal 

32. In November 2006, the Respondent took a decision that the Applicant should 

be issued a written reprimand in connection with the incidents investigated in the 
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OIOS/PTF 2006 Report (see the Respondent’s 4 December 2007 memorandum 

referring the case to the JDC for advice, para. 20).   

33. On 14 November 2006, the decision to issue the Applicant a reprimand was 

“approved” by the then-Deputy Secretary-General.  This fact is evidenced by an 

unsigned and undated document forwarded by the Respondent to the JDC Secretariat 

on 19 January 2009, which was titled, “Comments on Questions Raised by the JDC” 

(the document is reproduced in the JDC Report No. 232, para. 19) and read, inter 

alia, as follows: 

(a&b)  In a joint note, DPKO and OHRM [the Office of Human 
Resources Management] on 13 November 2006 recommended that 
administrative rather than disciplinary action be taken against [the 
Applicant].  This was approved by the then Deputy Secretary-General 
on 14 November 2006.  It is understood that no steps towards an 
administrative action were initiated till early January 2007 ....  
Subsequently, the then Deputy Secretary-General requested that a 
further comparative analysis be undertaken concerning the case of [the 
Applicant]. 

...  

34. As stated above, on 4 December 2006, the Applicant provided a written 

response to the 2006 Report.  The Applicant’s response addressed the OIOS/PTF 

conclusions that the Applicant had demonstrated a “lack of managerial oversight and 

the lack of proper controls” (see the 2006 Report, para. 206) regarding four projects: 

(a) Universal Weather & Aviation (“UWA”); (b) Kadugli Airport Refurbishment 

(“Kadugli Runway Lights”); (c) Short-term Fuel Contract (“Skylink”); and (d) Eurest 

Support Services (“ESS”); while the Report freed him from responsibility for the use 

of  a heavy helicopter MI-26 (“Heavy Helicopter”).   

35. The above facts demonstrate that the decision to issue a reprimand to the 

Applicant was taken and approved at the highest levels before the Applicant’s 

4 December 2006 comments to the 2006 Report had been received. 

36. Being prior in time to the issuance of the Initial Reprimand described 

hereinafter, the Applicant’s 4 December 2006 response to the 2006 Report were not 
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intended to be, and cannot be interpreted as, a response to the contents of the Initial 

Reprimand.  

37. On 16 January 2007, the Assistant Secretary-General (“ASG”), DPKO, issued 

the Initial Reprimand.  The Initial Reprimand stated that the Applicant’s “managerial 

oversight ... was inadequate in certain areas and that the chain of command under [the 

Applicant’s] supervision did not administer its fiduciary responsibilities in a way that 

ensure that the standards required by the Organization were maintained”.  The Initial 

Reprimand further read that:   

… 

You are accordingly reprimanded for your failure to fulfil your 
functions and responsibilities to the standard required by the Staff 
Regulations and Staff Rules, and to exercise the necessary level of 
oversight over your subordinate senior managers in order to ensure a 
high standard of administration and full compliance with the rules of 
the Organization  You will not be returned to your assignment in 
UNMIS, but will, rather, be placed in another position commensurate 
with your qualifications and the Organization’s needs, and your 
performance will be monitored. 

In addition, you will be required to undergo training designed to 
strengthen your overall management skills to address weaknesses in 
oversight and control mechanisms... 

… 

38. On 19 January 2007, the ASG/DPKO requested that the Initial Reprimand be 

withdrawn pending further review, and the Initial Reprimand was withdrawn the 

same day.   

The decision to charge the Applicant with misconduct 

39. On 30 March 2007, the Applicant was charged with misconduct under staff 

regulation 1.3(a) (“the Misconduct Charge”).   

40. The Misconduct Charge was filed against the Applicant, despite (a) the 

Respondent’s statement in the 16 January 2007 Initial Reprimand that “the 

Organization considers that the issues raised by the [OIOS/PTF] report did not rise to 
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the level of misconduct, but should be dealt with administratively”, and (b) the 

statement in the Respondent’s 14 December 2006 memorandum to DPKO staff that 

the Applicant “was specifically cleared of any instance of fraud or criminal wrong-

doing”. 

41. On 2 July 2007, the Applicant filed a response to the Misconduct Charge.   

42. On 4 December 2007, the ASG for Human Resources Management 

(“ASG/OHRM”) referred the matter to the JDC for advice on whether misconduct 

had occurred.   

43. A JDC panel was constituted on 16 October 2008.  The panel examined the 

separate projects of: (a) UWA; (b) Kadugli Runway Lights; (c) Skylink; (d) ESS; and 

(e) Heavy Helicopter.   

44. On 19 January 2009, the Respondent forwarded to the JDC secretariat the 

unsigned and undated document cited above in para. 33. 

45. On 23 February 2009, the JDC panel issued Report No. 232.  The panel 

concluded that the decision to issue the Initial Reprimand “created a legally protected 

expectation that his case was closed and the charges against [the Applicant] were 

dropped” (see para. 28 of Report No. 232).  The panel invoked principles of estoppel 

to state that the “Administration should be estopped from starting anew” in the act of 

filing misconduct charges against the Applicant (see para. 28 of Report No. 232).  

The report further stated the following (emphasis added): 

29. The Panel further observed that any attempt to reopen the case 
after it had been duly closed, would seriously offend fundamental due 
process requirements, and would constitute a misuse of procedure.  
The Administration was bound as a matter of law to follow its own 
rules, in accordance with the principle of patere legem, which requires 
the Administration to act in good 
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47. In recommending that the Initial Reprimand be reinstated, the JDC panel did 

not return to examine whether the Initial Reprimand had been properly issued in the 

first instance.   

The decision to dismiss the Misconduct Charge and to issue the Reinstated 
Reprimand 

48. On 2 June 2009, the Respondent decided to accept the JDC panel’s 

recommendations to drop the Misconduct Charge and to reinstate the written 

reprimand that had been withdrawn on 19 January 2007.    

49. On 29 July 2009, Ms. Susana Malcorra, Under-Secretary-General for Field 

Support, informed the Applicant that a reprimand would be placed in his Official 

Status File as recommended by the JDC. 

50. On 8 September 2009, the Applicant filed an appeal with the Dispute 

Tribunal. 

Relevant legal provisions 

51. ST/AI/292  (Filing of adverse material in personnel records) states in relevant 

parts as follows: 

1. In his first address to the Headquarters staff, the Secretary-General 
stated that “anything that is adverse to the staff member should not go on a 
confidential file unless it has been shown to the person concerned.”  The 
purpose of this instruction is to establish interim guidelines in implementation 
of that decision, pending completion of a comprehensive review, in 
consultation with the staff, of the system of personnel records. 

2. Adverse material shall mean any correspondence, memorandum, 
report, note or other paper that reflects adversely on the character, 
reputation, conduct or performance of a staff member.  As a matter of 
principle, such material may not be included in the personnel file unless it has 
been shown to the staff member concerned and the staff member is thereby 
given an opportunity to make comments thereon.  It shall be handled and filed 
in accordance with the procedures set out below, depending upon its source. 

3. Adverse material may originate from sources outside the Organization 
or from other staff members in their personal capacity commenting on a staff 
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the dossier to the Assistant Secretary-General, Office of Human Resources 
Management. 

9.  On the basis of the entire dossier, the Assistant Secretary-General, 
Office of Human Resources Management, shall proceed as follows:  

(a) Decide that the case should be closed, and the staff member should 
be immediately notified that the charges have been dropped and that 
no further action will be taken. This is without prejudice, where 
appropriate, to the measures indicated in staff rule 110.3 (b) (i) and 
(ii); or 

(b) Should the facts appear to indicate that misconduct has occurred, 
refer the matter to a joint disciplinary committee for advice; or 

(c) Should the evidence clearly indicate that misconduct has occurred, 
and that the seriousness of the misconduct warrants immediate 
separation from service, recommend to the Secretary-General that the 
staff member be summarily dismissed. The decision will be taken by 
or on behalf of the Secretary-General. 

… 

Applicant’s submissions  

54. The Applicant makes the following primary contentions: 

a. The Initial Reprimand was issued based on erroneous conclusions that 

were not supported by the facts or prevailing practices of the Organization; 

b. The Reinstated Reprimand was done without any consideration as to 

whether the Initial Reprimand was proper and whether it was supported by the 

facts; without such an analysis, the Reinstated Reprimand violated the 

Applicant’s due process rights; 

c. The Reinstated Reprimand was done without a fair hearing of the 

Applicant’s defense against the accusations that had been raised against him; 

d. The Respondent’s actions against the Applicant as to both the Initial 

Reprimand and the Reinstated Reprimand were motivated by prejudicial 

factors stemming from the Respondent’s need to engage in a public relations 
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scheme to placate the United Nations Member States regarding procurement 

irregularities; 

e. In each of the four instances cited by the Respondent as the basis for 

the Initial Reprimand and the Reinstated Reprimand (Kadugli Runway Lights, 

UWA, Skylink and ESS,), the facts and evidence presented by the Applicant 

demonstrate that the Respondent’s reasoning was erroneous, thereby making 

the Initial Reprimand and the Reinstated Reprimand an improper exercise of 

discretion; 

f. The Respondent did not take the Applicant’s comments about the 2006 

Report into account when the Respondent sought to establish the facts of the 

case and thereby denied the Applicant due process; 

g. 
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Member States, one of which posted the investigation report on its internet 

website; he was sanctioned without a fair hearing and prohibited him from 

working in his area of greatest expertise; he was denied a legitimately-won 

promotion for some nineteen months by being reprimanded for contrived 

performance faults; he did not receive compensation for being involuntarily 

placed on special leave without justification; he was required to defend 

himself against unfounded disciplinary misconduct charges that were without 

merit; and he was the subject of the Reinstated Reprimand that left him 

without a remedy.   

Respondent’s submissions 

55. The Respondent makes the following primary contentions: 

a. The imposition of the Initial Reprimand is an administrative action  

pursuant to former staff rule 110.3(b) and, as with all administrative decisions, 

the Respondent enjoys broad discretion in deciding whether or not a 

reprimand should be imposed; unless manifestly unreasonable, the decision to 

impose a reprimand must stand; 

b. Each of the four instances forming the basis for the Initial Reprimand 

are supported by sufficient evidence and demonstrate that the imposition of 

the Initial Reprimand was a valid exercise of the Respondent’s discretionary 

authority; 

c. The Applicant was given the right to comment on the findings of the 

2006 Report as to him; 

d. The fact that disciplinary charges had been dismissed as not receivable 

by the JDC did not affect the basis for the original reprimand, which was not 

considered substantively by the JDC; consequently, the basis for the Initial 

Reprimand remained untouched by judicial intervention and it was entirely 

legitimate for the Respondent to reinstate the reprimand in its original form; 
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e. A “new duty” did not exist for the Respondent to seek comments from 

the Applicant prior to the Reinstated Reprimand, as the Applicant had already 

submitted comments prior to the Initial Reprimand; and 

f. The basis for the issuance of a reprimand was not within the 

jurisdiction of the JDC, as a reprimand is a non-disciplinary measure and the 

JDC was not in a position to consider the merits of a reprimand; thus, the 

Applicant’s due process rights were not violated with the Reinstated 

Reprimand. 

Consideration 

Were the requirements of ST/AI/292 properly observed when the Initial Reprimand 
was issued? 

56. The first analysis is whether the requirements of ST/AI/292 were properly 

observed when the Initial Reprimand was issued, namely whether the Applicant was 

shown a copy of the Initial Reprimand and “given an opportunity to make comments 

thereon” (ST/AI/292, sec. 2). 

57. The Initial Reprimand against the Applicant was issued for his “failure to 

fulfil [his] functions and responsibilities to the standard required by the Staff 

Regulations and Staff Rules, and to exercise the necessary level of oversight over 

subordinate senior managers in order to ensure a high standard of administration and 

full compliance with the rules of the Organization” (see para. 37 above).  The 

Applicant was further admonished that he would not be returned to his assignment in 

UNMIS, but would be placed in another position commensurate with his 

qualifications and the Organization’s needs, that his performance would be 

monitored, and that he would be required to undergo training designed to strengthen 

his overall management skills to address weaknesses in oversight and control 

mechanisms.   
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those comments could form the substance of the Applicant’s response to the Initial 

Reprimand.  This contention cannot be correct, for the following reasons:   

a. When the Applicant assisted DM in preparing comments to the 2005 

Draft Report, he was only briefed on selected portions of this report; and 

b. The Initial Reprimand and the 2005 Draft Report were each part of 

two different exercises undertaken by the Organization and a response to one 

exercise cannot be automatically and properly transposed into the other 

exercise.  The Initial Reprimand was an administrative measure under former 

staff rule 110.3(b) and was governed by the procedures of ST/AI/292, while 

placing the Applicant on SLWFP was adopted under former staff rule 

105.2(a)(i) as a consequence of the subsequent 2006 Report (determined by 

this Tribunal in Johnson UNDT/2011/123 to be improper and in fact 

constituting a de facto disciplinary measure requiring application of 

ST/AI/371).   

65. The Tribunal finds that the Applicant was not accorded proper due process 

guarantees under ST/AI/292 and the internationally-recognised and fundamental legal 

principle of audi alteram parem, since he was not afforded an opportunity to see and 

to comment on the Initial Reprimand before it was issued. 

Did the Respondent properly observe the Applicant’s due process rights when issuing 
the Reinstated Reprimand? 

66. As a factual matter, the Initial Reprimand was “placed back” in the 

Applicant’s Official Status File following a 29 July 2009 communication from the 

USG for Field Support, Ms. Malcorra (see para. 49 above).  The Tribunal has not 

seen any documentation for the Reinstated Reprimand that would suggest it is in any 

way different in content from the Initial Reprimand.  Apparently, the Respondent 

simply took the Initial Reprimand and “placed it back” into the Applicant’s Official 

Status File. 
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67. Several difficulties exist with the Reinstated Reprimand, that compel the 

conclusion that it was improperly issued: 

a. As with the Initial Reprimand, the Applicant was not permitted to see 

and to comment on the Reinstated Reprimand in accordance with ST/AI/292.  

The Reinstated Reprimand did not turn back the clock, as though nothing had 

happened after issuance of the Initial Reprimand.  The Reinstated Reprimand 

carried a different date of implementation (2 June 2009), required observance 

of its own procedural requirements, and had its own legal consequences 

flowing from it; and  

b. The rules and regulations of the Organization, specifically ST/AT/371, 

did not allow for the issuance of a reprimand after a misconduct charge has 

been dismissed; under the specific provisions of ST/AI/371, para. 9, if the 

facts of a case did not appear to indicate that misconduct had occurred, the 





  Case No. UNDT/NY/2009/116 

  Judgment No. UNDT/2011/124 

 
72. It would be anomalous, indeed, for legal decisions to be in jeopardy simply 

because of a change at the highest level of the administration.  No one within the 

United Nations system—neither managers nor staff members alike—is benefited by a 

decision taken one day but where the next day, and every day thereafter, the staff 

member is concerned whether he or she will be subject to a different decision 

adversely affecting his career and reputation.    

73. The Tribunal concludes that the Respondent did not properly observe the 

Applicant’s due process rights when issuing the Reinstated Reprimand, since the 

Respondent failed to comply with the relevant provisions of ST/AI/292 and 

ST/AI/371, as well as the fundamental principle of good faith and fair dealing. 

Compensation 

74. Under the judgment of the United Nations Appeals Tribunal in Antaki 2010-

UNAT-096, the Dispute Tribunal has the unquestioned discretion and authority to 
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78. Compensation may be awarded for egregious conduct surrounding an 

investigation.  “It is apparent from the reasons given ... that this case is particularly 

egregious, commencing with the findings of the obviously biased investigation ... 

from the outset” (Mmata 2010-UNAT-092).  

79. The Tribunal finds that the Applicant is entitled to compensation in this case 

based on the cumulative factors and legal determinations in this case: 

a. The Applicant was not accorded proper due process guarantees under 

ST/AI/292 and the internationally-recognised and fundamental legal principle 

of audi alteram parem, since he was not afforded an opportunity to see and to 

comment on the Initial Reprimand; and  

b. The Respondent did not properly observe the Applicant’s due process 

rights when issuing the Reinstated Reprimand, since the Respondent failed to 

comply with the relevant provisions of ST/AI/292 and ST/AI/371, as well as 

the fundamental principle of good faith and fair dealing. 

80. The Tribunal will award the Applicant the sum of four months’ net base 

salary in effect as of January 2006.  This compensation is made both under the head 

of pecuniary or economic loss, as well as under the head of moral injury (see Johnson 

UNDT/2011/123. 

Conclusion 

81. The Tribunal finds that the Applicant was not accorded proper due process 

guarantees under ST/AI/292 and the internationally-recognised legal principle of audi 

alteram partem, since he was not afforded an opportunity to see and comment on the 

Initial Reprimand before it was issued. 

82. The Tribunal finds that the Respondent did not properly observe the 

Applicant’s due process rights when issuing the Reinstated Reprimand, since the 
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Respondent failed to comply with the relevant provisions of ST/AI/292 and 

ST/AI/371, as well as the fundamental principle of good faith and fair dealing. 

83. The Tribunal awards the Applicant, under art. 10.5 of the Statute of the 

Dispute Tribunal, the sum of four months’ net base salary in effect in January 2006. 

84. Under art. 10.5 of the Statute of the Dispute Tribunal, the total sum of 

compensation as detailed in paragraph 83 above is to be paid to the Applicant within 

60 days of the date that this Judgment becomes executable, during which period the 

US Prime Rate applicable as at that date shall apply.  If the total sum is not paid 

within the 60-day period, an additional five per cent shall be added to the US Prime 

Rate until the date of payment.  

 
 
 

(Signed) 
 

Judge Marilyn J. Kaman 
 

Dated this 30th day of June 2011 
 
 
Entered in the Register on this 30th day of June 2011 
 
(Signed) 
 
Santiago Villalpando, Registrar, New York 


