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Application 
 

1. The Applicant was recruited as an Expert in National Capacity Building by the Office of the 
United Nations Development Programme (UNDP) in Kinshasa (Democratic Republic of the 
Congo), on a fixed-term service contract from 26 March 2009 to 15 April 2010. The Applicant 
carried out the duties of that position from 16 April 2009 to 20 August 2009 (four months and four 
days). He then took long-term sick leave. 

2. On 3 March 2010 the Applicant was paid the remainder of his compensation in the amount of 
US$ 1,207. 

3. In an e-mail dated 10 March 2010, the Applicant wrote to UNDP seeking renewal of his 
contract on his return from sick leave. The same day, the administration replied that contract 
renewal could only be based on a performance appraisal. 

4. On 11 March 2010, the Applicant sent his performance appraisal form, signed on 10 March 
2010, for the period from 16 April to 20 August 2009, during which time he had carried out the 
duties of above-mentioned position. 

5. In a letter dated 16 March 2010, the Applicant was informed by the Deputy Country Director 
(Operations) of UNDP in Kinshasa that his contract would not be renewed beyond its expiration 
date. 

6. On 22 March 2010, the Applicant wrote to the Office of the Ombudsman for the United 
Nations Funds and Programmes, asserting that the decision not to renew his contract had been made 
arbitrarily and asking for payment of his “fees” for the month of September 2009 in the amount of 
US$ 1,207. 

7. On 8 April 2010, the Applicant wrote to the Deputy Country Director to challenge the 
non-renewal of his contract and demand the payment of “fees”. 

8. In response, the Applicant was informed in a letter dated 12 April 2010 that the 
administration could not accept the appraisal form 
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13. In a letter dated 26 August 2010, the Applicant received a copy of the transactional 
agreement signed on 13 August 2010 and confirmation of payment of the sum of US$ 9,593 into his 
bank account on 18 August 2010. 

14. After approaching the UNDP offices in Cotonou, Kinshasa, Geneva and New York, the 
petitioner contacted the registry of the United Nations Dispute Tribunal (“Tribunal”) at Nairobi on 
4 November and 3 December 2010, seeking to file a motion to institute proceedings. 

15. On 3 December 2010, the Registrar of the Tribunal provided the Applicant with the technical 
details he needed to look up, on the United Nations website, the Statute of the Tribunal, the Rules 
of Procedure and the forms to be completed by anyone wishing to initiate proceedings. 

16. On 4 December 2010 the Applicant filed his claim challenging the decision of 16 March 
2010 not to renew his expert’s contract. The Applicant then wrote to the Geneva office on 7 December 
2010 to challenge the same decision. 
 
 

Considerations 
 

Standing 
 

17. The Tribunal must first rule on the question of admissibility. Article 3 (1) of the Statute of 
the Tribunal states that: 

An application under article 2, paragraph 1, of the present Statute may be filed by: (a) any 
staff member of the United Nations, including the United Nations Secretariat or separately 
administered United Nations funds and programmes; (b) any former staff member of the 
United Nations, including the United Nations Secretariat or separately administered United 
Nations funds and programmes … 

18. In other words, the Tribunal is competent to hear complaints filed by United Nations staff 
members (international civil servants) under Article 3 of the Statute above. What must be 
determined, therefore, was whether, contractually speaking, the Applicant had the status of an 
international civil servant. 

19. In his application, the Applicant stated that he had been hired by UNDP on a service contract 
as a National Expert in Capacity Building. The rules in this case, in particular Article 2.2 (a), (d) 
and (g)1 indicate that persons recruited under this type of contract are not subject to the Staff Rules 
and do not have international civil servant status. Further, it is clear from the model service contract 
form2 that the contract is actually a memorandum of understanding between UNDP and the 
signatory to the service contract, Article 3 whereof clearly states that the signatory [to the service 
contract] is not a staff member within the meaning of the United Nations Staff Rules or an 
“official” within the meaning of the Convention of 13 February 1946 on the Privileges and 
Immunities of the United Nations. 

20. In view of the foregoing, the Tribunal observed that the Applicant had no standing before the 
Tribunal under Article 3 (1) of its Statute.  
 

Abuse of process 
 

21. In the light of the evidence on file, the Tribunal observed that the Applicant had signed a 
settlement agreement with the Respondent in which he promised to finally resolve the dispute in 
exchange for a payment of US$ 9,593, which sum was in fact paid to him on 18 August 2010. 

                                                 
1  “Service Contract Users Handbook” of 1 January 2008. 
2  Ibid., Annex I – Model service contract form. 




