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Introduction 

1. In an appeal submitted on 25 November 2009 to the United Nations 

Dispute Tribunal, the applicant contests the decision of the Executive Director, 

United Nations Environment Programme (“UNEP”), not to renew his fixed-term 

appointment beyond 26 July 2009.   

Facts 

2. The applicant joined UNEP in 2000 as Deputy Director, D-1, of the then 

Division of Environmental Conventions, at Headquarters in Nairobi. He also 

worked in parallel on ecosystem management related issues for the Division of 

Environmental Policy Implementation (“DEPI”).  

3. In 2004, the applicant was transferred by the then Executive Director, 

UNEP, from his position in Nairobi to Bonn as Acting Executive Secretary for the 

Secretariat of the Convention of Migratory Species of Wild Animals (“CMS”). 

The applicant consented to his transfer after discussions with the Executive 

Director. During these discussions, the applicant and the Executive Director held 

a meeting on 15 April 2004 of which confidential minutes were taken. These 

minutes recorded the wish of the Executive Director to make the applicant 

Officer-in-Charge of CMS. They state that “the [Executive Director] will give 

three or four months as [Officer-in-charge] (extendable until [the Executive 

Director] makes final selection for the post). During the time [the applicant] can 

demonstrate his ability to handle the position … [the applicant] said that he would 

give it a try and that he is happy that he will culminate his career in CMS.” 

4. In 2005, whilst serving as Acting Executive Secretary, CMS, the applicant 

applied for the position of Executive Secretary, CMS, at the D-1 level. Upon his 

selection, he was granted a two years’ fixed-term appointment effective 

26 July 2005. His letter of appointment stated that “[a] [f]ixed-[t]erm 

[a]ppointment does not carry any expectancy of renewal or of conversion to any 

other type of appointment in the Secretariat of the United Nations” and that his 
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appointment was limited to service with UNEP. The applicant’s appointment 

expired on 25 July 2007. 

5. Effective 26 July 2007, the applicant was granted another two years’ 

fixed-term appointment. His letter of appointment stated that the appointment 

“does not carry any expectancy of renewal or of conversion to any other type of 

appointment in the Secretariat of the United Nations” and that it was limited to 

service with UNEP.  

6. By letter dated 17 April 2008, the German Federal Ministry for the 

Environment, Nature Conservations and Nuclear Safety expressed to the applicant 

its concerns about the fulfilment of tasks of the CMS Secretariat, and some 

staffing and administrative matters. It requested the applicant’s urgent attention 

and corrective measures with regard to the issues indicated. 

7. By letter dated 2 July 2008, the German Federal Ministry for the 



  Case No. UNDT/GVA/2009/95 

  Judgment No. UNDT/2010/193 

 

Page 4 of 16 

11. By memorandum dated 1 April 2009, the Executive Director, UNEP, 

formally informed the applicant of his decision to reassign him to the post of 

Special Advisor on Biodiversity, DEPI, at Headquarters in Nairobi effective  

15 July 2009. 

12. By email dated 15 May 2009 to the Chairman of the CMS Standing 

Committee, copied to the Executive Director, UNEP, the applicant indicated that 

he was neither prepared to take up the position of Special Advisor on Biodiversity 

in Nairobi nor to sign a new contract with UNEP in that capacity.   

13. On 5 June 2009, the applicant submitted to the Secretary-General a request 

for review of the Executive Director’s decision to reassign him to Nairobi.  

14. By letter dated 15 June 2009, the Executive Director, UNEP, informed the 

applicant that in view of the latter’s decision “not to come to Nairobi as 

instructed, … UNEP [was] not in a position to extend [his] appointment beyond 

its expiration”.  

15. By letter dated 15 July 2009 to the Secretary-General, the applicant 

requested a management evaluation of the decision not to extend his fixed-term 

appointment. He also withdrew his initial request for review dated 5 June 2009 

since he considered that it had become moot because the decision not to renew his 

fixed-term appointment was a consequence of his refusal to accept a reassignment 

to Nairobi. 

16. On 15 July 2009, the applicant submitted to the Tribunal a request for 

suspension of action of the decision not to renew his appointment beyond  

26 July 2009. The Tribunal rejected his request by decision dated 22 July 2009.  

17. On 25 July 2009, the applicant’s fixed-term appointment expired. 

18. By letter dated 25 August 2009, the Under-Secretary-General for 

Management replied to the applicant’s request for management evaluation and 

informed him that the Secretary-General had decided to uphold the contested 

decision. 
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19. On 25 November 2009, the applicant filed an appeal before the Tribunal. 

On 9 December 2009, the Tribunal requested the respondent to submit his reply to 

the application. On 6 January 2010, counsel for the respondent submitted his 

reply. On 12 March 2010, the applicant submitted his observations. On  

29 April 2010, a directions hearing took place.  

20. During the hearing, the following issued were discussed: (1) the alleged 

promise of renewal; (2) the connection between the previous transf
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a. The decision to transfer the applicant from Bonn to Nairobi and the 

decision not to renew his appointment were motivated by political 

considerations, namely undue influence from the German Government 

which had requested that the applicant be removed from his post; 

b. Both decisions, i.e., the imposed transfer and subsequent  

non-renewal, were not taken in good faith. The initial invitation to transfer 

which changed into an imposed transfer was unlawful. The decision not to 

renew his contract was a veiled disciplinary sanction for his failure to 

abide by the instruction to move to Nairobi. It was an improper exercise of 

discretion on the part of the Organization; 

c. The post of Special Advisor on Biodiversity within DEPI in 

Nairobi was created to provide an opportunity for the Executive Director 

to remove the applicant from Bonn. The Executive Director offered the 

position to the applicant emphasizing that it needed to be filled “urgently”. 

Nevertheless, no post of Special Advisor at the D-1 level was available 

when the applicant was notified of the compulsory transfer. Furthermore, 

the post available in Nagently”. 
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e. The Executive Director failed to consult him regarding the transfer. 

It was a unilateral decision without meaningful consultation. The 

Executive Director did not take into account the applicant’s concerns, 

which included the education of his adopted Kenyan-born child and the 

difficulties he had with the Kenyan authorities in relation to a property in 

Nairobi; 

f. A former Honorary Ambassador who collaborated with CMS 

informed the applicant that a former colleague of the German Federal 

Government had revealed to him that during a meeting in November 2008, 

a Head of Department said that the applicant would return to Nairobi to 

take another post. This Head of Department had held a meeting with the 

Executive Director in Nairobi on 22 August 2008. Hence, the applicant 

deduced that the Executive Director had informed the German Federal 

Government that he would be transferred to Nairobi at least three months 

before he was first informed of the potential reassignment; 

g. His refusal to be transferred to Nairobi did not entail that the 

Executive Director was no longer required to consider fairly the renewal 

of his appointment. He had a reasonable expectation of renewal of his 

contract because his position was not abolished and there was no recorded 

lapse in his performance. Furthermore, at the time of his application, 

UNEP had not appointed a replacement for the position of Executive 

Secretary and the duties were performed by an interim appointee acting as 

Officer-in-Charge. The failure to appoint a successor to his former post is 

evidence that there was no legitimate reason for not renewing his 

appointment as Executive Secretary; 

h. He had an expectancy of renewal based on the minutes of the 

meeting held on 15 April 2004 between himself and the then Executive 

Director. These minutes demonstrate that whereas the initial period as 

Acting Executive Secretary would enable him to prove his “ability” to 

handle the position, he would then be able to “culminate his career in 

CMS”. Furthermore, the then Deputy Executive Director confirmed that 

this was the understanding in an email dated 17 August 2009. It was a 
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that the applicant be transferred or that his fixed-term appointment not be 

renewed, and even if it did, there is nothing to suggest the Executive 

Director would have acted on it;  

g.  The Executive Director gave suitable and fair consideration to the 

applicant for renewal of his contract with UNEP. He offered him another 

position at the same level, which would have allowed him to pursue his 

career with UNEP beyond the expiry date of his  

fixed-term appointment; 

h. Contrary to what is alleged by the applicant, the position of Special 

Advisor was created due to organizational needs related to  
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appointments. The applicant accepted this practice by signing the appointment 

letters in 2005 and 2007. If there had ever been promises of renewal in 2004 or 

2005, they would not have had any impact on 21 August 2007 when the applicant 

signed his last fixed-term appointment.  

35. Second, it cannot be stated that the decision of non-renewal was based on 
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