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Introduction 

1. O n the appl i c a n t ’ s retir eme n t from the Unite d Natio n s in 2008 certa i n monies 

were withhel d from his entitle me n t s upon the ground that there were pending 

disci pl i n a r y proce e di n g s conce r n i n g allega t i o ns of misma n a g e me n t that had resul t e d 

in finan c i a l loss.  After excha n g e s of corre s p o nd e n c e, eventu a l l y all the appli ca n t ’ s 

entit l e me n t s were paid.  This case concer ns the delayed release of USD13,829.  The 

appli ca n t ’s case is that this delay wa s not lawful because the charges were 

groun d l e s s .  He also claims that the inves t i g a t i o n (by the Procur e me n t Task Force of 

the Office of Intern a l Oversi g ht Servic e s (P
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left open the possibi l i t y that I would be pr epare d to conside r whether there had been 

procedural unfairness such as  to vitiate the investigatio n and, hence, the charges.  

Whether this would prove necess a r y depend e d on the legal and factua l issues that 

arose and which were in the process of particu l a r i s a t i o n . 

The disciplinary process   

4. On 5 March 2008 PTF/OIOS informed the a pplicant that it was in the process 

of comple t i n g its invest i g a t i o n of which he wa s the subje ct .  It appea r s that the most 

signifi c a n t allega t i o n s were found to be unsubst a n t i a t e d .  He was invited to provide 

comme n t s on the rema in i n g alleg a t i o n s, of which he had alread y been informe d, and 

which were again summa r i z e d in what appear s to be consid e r a bl e detai l .  He was 

informe d that these were provis i o n a l findin g s  and was invited to provide any further 

infor ma t i o n or mater i a l as to why they  should not be made .  On 7 Mar ch 2008 the 

applica n t respond e d and, pointing out that the provisional findings in respect of a 

specifi c issue had disrega r d e d his account of  the facts in apparen t relianc e on other 

docume n t a t i o n and stateme n t s that were not av ailabl e to him, he asked to have access 

to the OIOS files relati n g to the issue so that he could “dispe l any doubts that may 

rema in on these minor allega t i o n s ” .  On 10 March 2008 PTF/OIOS infor med the 

applicant that, in effect, hi s account of the facts would be  considered prior to the 

repor t being final i s e d but, since the matte r wa s still in the inves t i ga t i ve stage, he was 

not entitl e d to the stateme n t s he sought and it was not propos e d to give them to hi m, 

based upon OIOS investi g a t i o n s policy; should charges ensue and the disciplinary 

phase commen c e, the materi a l would then be made availa b l e .  On 4 April 2010 the 

applic a n t provid e d a detail e d (and apparent l y convinci n g) response to the allegati o n s 

and repea t e d his reque s t for acces s to the state me n t s .   

5. O n 12 June 2008 the applic a n t wrote to the Under-Secretary-General for 

DESA (USG) compla i n i n g, inter alia, that “ due process ” had been disrega r d e d in his 

case and providing a compendious list of wrongful behaviour, undue pressure, unfair 

aspec t s of the PTF/OI O S invest i g at i on and discl os u r e of the inves t i ga t i o n to the press 

and the like.  He reiter a t e d  that his abili t y to res pond to the allega t i o n s was 

handica p p e d by not being provide d with the PT F/OI O S repor t and the full text of the 
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the applicant was due to retire on 31  July 2008, no mention was made either then or 

later of any decisi o n to hold back any of his retire me n t entit l e me n t s, althou g h this had 

been part of the recomme n d a t i o n s in the report. 

9. S T/AI/37 1 (revised discipl i n a r y measur es and procedures ) requir e s the 

“prel i mi n a r y inves t i g a t i o n ” (w hich is what OIOS conduct e d here) to be considered by 

the Assis t a n t Secre t a r y-Genera l of the Office of Huma n Resour c e s Manage me n t 

(ASG/OHRM) in order to deci d e “whet h e r the matter shoul d  be pursued” (sec 5) and, 

if so, to “[i] n fo r m the staff membe r in writ i n g of the alleg a t i o n s and his or her right to 

respon d ” and provid e “the docume n t a r y eviden ce of the alleged misconduct” (sec 6).  

The staff member ’ s respon s e, if any, is  submitt e d to the ASG/OHRM (sec 8) who 

“ shall proceed” to “[d]ecide that the case should be  closed”, in which event the staff 

me mber mu st be notified, or, “should the facts appear to  indicat e that miscond u c t has 

occur re d, refer the matte r to the joint disci p l i na r y commi t t e e for advic e ” (sec 9) 

(emphas i s added).   Despit e the appli c a n t ’ s time l y respo n s e to the charg e s, the 

proces s requir e d by sec 9 of the ASG/OH R M has still not taken place despit e the 

extra or d i n ary lapse of time.  The manda t o r y chara c t e r of the proce s s is demon s t r a t e d 

by the above emphas i z e d phrase .  It is obvious, as it seems to me, that it follow s that 

this must be done within a reason a b l e time. 

10. A s I explai n e d in [Applicant] UNDT/2010/069, the capacity of the Sec r etary-

Genera l to contin u e disci p l i na r y proce e d i n g s after separa t i on of the staff me mber is 

limite d, even accept i n g that for certai n purpose s (such as seekin g recompe n s e) it 

contin u e s .  In this case, howeve r, once the Admi nistration had decided to pay the 

appli ca n t his entit l e me n t s, that purpos e laps e d and, as it appea r s to me, the Secre t a r y-

General has no contrac t u a l entitl e m e n t to co nt i n u e to subje c t the appli c a n t to the 

discipli n a r y procedur e s, since no conseque n c e s could ensue.  Althoug h the Secreta r y-

Genera l might still condu c t an  investig a t i o n under his admi nistrative powers in order 

to deter mi n e wheth e r for examp l e, the findi n g s of the invest i g a t o r s were valid, in 

whole or in part, and a ny wrongdoing had occurred, th e applicant could not be 

required to parti c i p at e: in effec t, there fo r e, the process would be one-sided.  If the 

Secret a r y-Genera l decide s to conduc t an inves t i ga t i o n or some other proce s s to 

determi n e whethe r some wrongd o i n g had or had not occurred, of  course, the staff 
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member could be invited to take part but  there would be no contra c t u a l obliga t i o n on 
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course of the discip l i n a r y proce e di ng s ” .  In  light of the history of those proceedings, 

to suggest there was actu a l l y a “cours e ” was a co nsider a b l e exaggera t i o n . 

13. O n 16 Decemb e r 2008 the applic a n t was informe d of the intent i o n of the 

Admi nis t r a t i o n to proceed ag ain st him pursu a n t to ST/AI/ 2004/3 and he was invited 

to provide any response he might wish to ma ke within the usual time fr a me .  On 16 
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Tribunal to lead evidenc e or make submiss i o n s whilst it remained disobedi e n t .  I 

considered that this was not a denial of the rules of procedu r al fairness since the 

respondent was not denied the opportunity to participate fully in the proceedings.  All 

that was neces s a r y for this parti c i p at i o n to be allow e d was that he compl i e d with my 

orders.  He decline d to do so and, accordin g l y, decline d the opport unity to be heard. 

15. O n 18 March 2010, in the context of c
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admi nis t r a t i v e review sugges t e d, at least at  that stage, the disci pl i n a r y proce e di n g s 

were still alive, though necess a r i l y only in the sense that a decision was still to be 

made as to whethe r they would eithe r be closed or sent to a joint discipli n a r y 

commi t t e e .  At the end of the day, it appear s that there has, in fact, been no decisi on 

to proce e d with any mi sco n d u c t charg e s again s t the appli c a n t or, in other words, that 

“the facts appear to indicate  that miscon d u c t has occurr e d ”, as provid e d in sec 9(b) of 

ST/AI/37 1 .  Nor has the Secret a r y-Genera l made any decisi o n under rule 10.3 of 

Chapte r X.   

19. U n d e r both the old staff rules and the ne w, misc onduct involves the failure of 

the staff membe r to comply with the obliga t i on s impos e d – as it is expres s e d – with 

the Organi z a t i o n ’ s legal instr u me n t s, or  to “observe the standards of conduct 

expect e d of an intern a t i o n a l civil servan t ” : see rules 110.1 and 10.1(a) respect i v e l y .  

This says no more than that there can be  no miscond u c t withou t a breach of the staff 

me mber’s contract.  But not every breach, of  course, will be misconduct.  In general, 

it may be said that some signi fi c a n t level of  moral turpi t u d e is requir e d .  Thus, gross 

neglig e nc e or reckle ss n e s s could qualify, of course, but not a mere mista k e or error of 

judgme n t .  This distin c t i o n, as it happen s , is made in ST/A I/2004/3 which applies 

specif i c a l l y to recove r y of loss caused by staff negligence or violation of legal 

instru me n t s and exclude s “[i]ns t a n c e s wh ere a … loss … result s from inadve r t e n t 

error, oversi g h t or simpl e negli g e n c e, or in abi l i t y to forse e the negat i v e conse q u e n c e s 
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to the releva n t degree .  There is a questi o n whether the level of negli g e n c e previ o u sl y 

require d was not signifi c a n t l y higher than  the prese nt, havi ng regard to the 

requi r e me n t that it be an “extr e me ” failur e (whe ther wilful or reckless).  In the result, 

since the appli c a nt ’ s money was repai d in full,  this question is not directly relevant.   

21. F o r the purpos e of withho l d i n g entitl e me n t s on separat i o n, the only legal 

requireme nt prescribed by sec 3.5 of ST/AI/2004/3 is that the staff me mber must be 

“under investi g a t i o n ” .  The investigation in question is a prelimin a r y investig a t i o n 

under sec 3.1, instigated by the relevant head of departme n t or office for the purpose 

of establis h i n g whether there was gross negl i g e nc e which resul t e d in loss.  The test 

for this insti g a t i o n is merel y “reas o n to belie v e” that the staff me mbe r ma y have been 

grossly negligent, causing loss.  As I explained in Abboud, this is an undema n d i n g 

test, amongst other things satisfie d even if there is evidence of  innocen c e, unless of 

cours e that evide n c e is so cogen t and evid e nt l y relia bl e as to rende r it unrea s o n a b l e to 

entertai n the suspicio n in ques tion.  The application of this test is dealt with further 

below. 

Consideration 

22. I n princ i p l e, the mere fact that moni e s are withhe l d is a breach of the contr a ct 

of emplo y m e n t unles s it is done  in accordance with a conditi on of the contract.  Here, 

that condit i o n concer n e d the exist e n c e of circu ms t a n c e s bringi n g the entitl e me n t 

within ST/AI/2 0 0 4/3 .  The monies may be retained and held pendi n g the compl e t i o n 

of the proceed i n g s or, presumab l y, their being closed by decisi on of the ASG/OHRM 

under sec 4.4(a).  It may be inferr e d that this is what happene d here.   

23. As I have already explained, the prerequisite for withholding  the funds is not 

the guilt of the staff me mber  of gross neglig e n c e, but th e exist e nc e of a “reaso n to 

belie ve ” that he or she is guilt y and the m onie s are legal l y withh e l d even if it is 

proved that the allega t i o n s are not substa n t i a t e d, as is clearl y envisa g e d by sec 4.1.  

Since either the case is closed or the pro ces s procee d s (until 30 June 2009 to a JDC) it 

must be presume d that the monies were paid follow i n g a determi n a t i o n that the 

allegations of gross negligence were not subs tant i a t e d .  No other pa th to repay me n t is 
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provide d and the Organi z a t i o n is estopp e d from relyin g on its own unlawf u l n e s s and 

claimi n g that it paid the money by some other proce s s .  Having embar k e d on the 

journe y prescr i b e d by ST/AI/20 0 4/3, it cannot detour but must follow the path to the 

end – press the allegat i o n of gross neglig e n c e or withdr a w it –  it cannot, as it were, 

simply stop the process by unilateral action w ithou t stoppi n g the entire process, 

which necess a r i l y invol ve s a decisi o n th at the alleg a t i o n s are not subst a nt i a t e d .  

24. 
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despit e the allega t i o n s, this is  not the case he has in realit y sought to make before the 

Tribunal by producing evidence rather than opinion.  I do no t say that his opinion is 

untru e, I simply find that there is no evide n c e that permi t s me to accep t it.  

27. T h e other case sought to be made on th e applicant’s behalf is that he was 

denie d proce d u r a l fairne s s in being unabl e to obtai n acces s to the compl e t e 

conversa t i o n s of the witnesse s whose statem ents were relied on by the investigators 

to make adverse finding s .  The applica n t said that he neede d to check wheth e r there 

were other parts of those convers a t i o n s than those relied on to see whethe r there were 

any qualific a t i o n s or other informat i o n that reduced the cogency of  the cited materi a l 

or otherw i s e should have made it less signif i c a n t .  I should say that I do not 

necess a r i l y accep t that the ap pl ic a nt should not have ha d acces s to this mater i a l 

before the investi g a t i o n was closed (absen t consi d e r at i o ns of confi d e n t i a l i t y, which 

were at no time claime d).  The only reason give n was that he was not entitl e d to it at 

that stage becaus e that was the practi c e of OI OS.  On its face, this is scarcel y cogent, 

let alone reason a b l e .  He had been invite d to respond to the proposed or conditional 

findin g s but, without having access to all the mater i a l relie d on by the inves t i ga t o r s, absen
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nature of the contr a c t itsel f (that is to say, an  object it or some aspe ct of it serves), the 

making of an implic i t or explic i t repre s e n t a t i o n intende d to be acted on, or a specifi c 

entitle me n t or obligat i o n .  Th e requireme n t of “due proce ss” is an aspect of good 

faith.  Refer e n c e to “due proces s ” as justifying the impos i t i o n of a rule, as disti n c t 

fro m characterizing a rule, is thus, to my mind,,neith er helpful or persuasive.  The 

requir e me n t does not (or ought no t) exist in a vacuum and, as is stated above, should 

be linked to some other contr a c t u a l eleme n t .   

29. H e r e, the logical founda t i o n for requiri n g disclosu r e of the evidence relied on 

is the right (assumi n g it to exist) of the staff membe r to make a case for his or her 

innocence for the ASG/OHRM to consider before decidi n g whethe r “the case is to be 

pursue d ” .  As is implie d above, I should ac knowledge some skepti cism as to whether 

indeed the staff me mber has a right, as a genera l rule, to ma ke a submis s i o n at this 

stage of the process, though it is no doubt r easo n a b l e to invite him or her to do so.  

The express provision of a right to respond to the allega tions when formulated and 

conveye d (ie, after it has been decided that they are to be pursued) ex hypothesi, 

theref o r e, after t h e inves t i g at i o n is compl e t e d and it has been conclud e d that they 

appear to be substan t i a t e d, suggest s that there is no right to respon d to the conten t of 

the investi g a t i o n at a previou s  stage.  It is enough, perhap s, to say that if, in any 

particu l a r case, it would be unreaso n a b l e fo r the ASG/OH R M to decide to pursu e the 

case without obtaining input from the staff me mber, then the right would arise.  This 

would depend on the nature of the al leged miscon d u c t and the adequac y and 

charact e r of the report.  On the other hand, commonsens e suggests that it would 

actual l y be sensib l e to give  the staff me mber an opportu n i t y to make a response 

befor e decid i n g to take the matte r furth e r a nd, confide n t i a l i t y quest ions apart, it is 

diffic u l t to see a good reason for refusi n g to provid e all the releva n t mater i a l .  It 

would be consis t e n t with sound princi p l e s of admi ni s t r a t i v e action to act with a 

maxi mu m degree of transp a r e n c y (qualifi e d by the part i c ul a r requi r eme n t s of the 

indiv i d ua l case) to provi d e the staff me mbe r with all the mater i al relev a nt to the case 

being consi d e r e d agains t him or her before decid i n g to procee d but, in light of the 

prescr i b e d proced u r e to which I have draw n attent i o n, I do not th ink (as I presently 
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see the posit i o n under ST/AI/3 7 1) that the re quireme n t s of good faith give rise to a 

legal obligat i o n to do so before that decisio n is made.   

30. Here, there was an opportunity provided  for the applica n t to respond to the 

provisi o n a l findin g s but he was denied th e all the informa t i o n that would have 

permi t t e d him to do so for reaso n s which, as expre s s e d, were paten t l y unrea s o n a bl e .  

Having taken the step of invitin g a respons e,  the Admi nis t r a t i o n wa s not entitled to 

arbitra r i l y refuse to make full disclos u r e  of the matters to which the response was 

necess a r i l y direct e d, namely the eviden c e upon which the provisi o n a l findin g s was 

based.  Accordi n g l y, I conclud e that the ap plicant was denied procedural fairness in 

the refus a l of the inves t i g at o r s and then other offici a l s of the Admi ni s t r a t i o n to 

provi d e the appli ca n t with the compl e t e inter vi ew s of the relev a n t witne ss e s .  

31. I n the end, howeve r, I am not satis f i e d th at this disclo s u r e would have made 

any differ e n c e to the applic a n t ’ s positi o n .  He was infor me d that, once charge d, he 

would have access to the materi a l he sought .  He was charge d .  I do not know 

wheth e r in fact he sough t acces s but th e eviden c e before me, tender e d by the 

applica n t himsel f, clearly shows that he wa s informe d that he c ould have access if he 

sought it.  He has not produc e d any materi al that suggests that the parts of the 

witness’ conversa t i o n s relied on by the inve stigators were misquoted, or taken out of 

context.  Nor has he shown th at they were in any way unfair, let alone that, if he had 

been given acces s to the compl e t e docume n t s, he would have been able to 

demons t r a t e suffic i e n t doubt (togethe r with the other matte r s upon which he relie d) as 

to the cogen c y of the repor t to show that it did not give rise to the reasona b l e belief, 

or provid e a suffic i e n t basis for determi n i n g, that there was the appeara n c e of 

subst a n t i at i on of the exist e n c e of his negli g e nc e leadi n g to the loss in quest i o n .  

32. I t follo w s that the prepon d e r a n c e of evide n c e estab l i s h e s that the appl i c a n t ’ s 

entit l e me n t s were lawfu l l y withh el d, in that the repor t discl os e d matte r s which were 

object i v e l y capabl e of justif y i n g the concl u s i on that ther e was reason to believe he 

had been guilt y of gross negli ge n c e resul t i n g in financ i a l loss, even though he may, 

on fuller examin a t i o n of the rele vant facts, have been found to be entirely innocent.  

Moreover, I am unable to conclud e  that the allega t i o ns did not appear to be 
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