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Introduction

1. This judgment deals with two separate but closely linked cases, which were
heard together. After an interview preseéhe applicant, a longstanding UNOPS staff
member holding a 200 series contract, was not selected for a P-4 position with
UNOPS as another candidate (on a 300 senasract) was recommended for the job

by the interview panel (case.1)n November 2008 he was informed that his contract
in New York would not be renewed beyo28 February 2009. He obtained an offer
for another UNOPS position, but after discaasi between the parties concerning the
start date the Administratiodecided to withdraw it @se 2). The applicant is

contesting both decisions.

Relevant legal instruments

2. Selection Policy for 2006 TransitioProcess, UNOPS/AI/DHRH/2006/4 of
28 April 2006 (in the following referred tas the Policy ) provides as follows

Composition of the Selection Panel

16. The selection panel shall consist of the following members:

a) One representative from the diein/unit of the vacant post, with
knowledge and expertise in the field relevant to the post, who will
serve as the Chairperson of the selected panel.

b) One UN staff member end®d by the Staff Council.

c) One UN staff membeor one client representative with technical
expertise in the field rel@ant to the post/function.

d) One UN staff member with human resources expertise

All the members of the selectigranel with the exception of the UN
staff member with human resouragertise shall be voting members
of the panel. The role of the Ustaff member with human resources
expertise is to oversee, facilitateda@ndorse the selection process. In
particular, s/he shall sare that the selection process is conducted in
fair, transparent and expedient waynd advise on the application of
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UN Staff Regulations and Ruless well as UNOPS policies and
guidelines.

VI. Recommendation of th Selection Panel

37. The recommendation of candidattsll be consistent with the
candidates scores obtained durithg evaluation praess (including

any interviews), as depicted on taealuation grid. Only on clearly
justifiable basis may the pane&lcommend a candidate who is not the
highest-scoring candidate, e.g. sluch recommendation is made
pursuant to paragraph 38. The reasons for such departure from the
scores shall be fully detailed in the minutes.

38. In applying the Staff Rule 109.1(c), due regard shall be had for a
staff member s period of serviogith UNOPS and any obligations
UNOPS has under the Staff Rules fong-serving staff members of
the organization and other UN entities. Subject to the availability of
suitable posts in which their service can be effectively utilized,
UNOPS staff members and UNDPf§taembers seconded to UNOPS
with 5 years or more of continuoastive service wilfeceive priority
placement over equally qualified #tawith less than 5 years of
continuous active service with UNOPS.

39. Recommendations made by the selection panel shall, to the extent
possible, be reached unanimgusl If this is not possible
recommendations require at least a simple majority of the voting panel
members as specified in paragraph 16a majority is not possible,

the Chairperson’s vote is determinatiand this shall be reflected in

the minutes. Dissenting panel members shall have the opportunity of
having their opinions redicted in the minutes.

VIl. Selection Revew Process

42. All recommendations shall, wherequired as dictated below, be
reviewed by a Selection Review Panel which shall be composed in
accordance with the established rules governing the Appointment and
Promotion Board (APB) and Appointment and Promotion Panel
(APP). Such a Panel shall constitute the body established as required
by Staff Rule 104.14 and shall follow the established rules of the
Appointment and Promotion Board (APB) or Appointment and
Promotion Panel (APP).
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Final Approval of Selection

45. Once the successful candidates has been approved by the Panel
stated in Paragraph 43 and 44 above, DHRM will provide one
document summarizing all recommendations made by the selection
panel for the approval of the Executive Director and will attach
information on the list of applicants, the vacancy announcement and
the applications documert$ the successful candidate.

Facts relating to case 1

3. The applicant joined UNOPS in 1988d served until his separation in
various capacities at the L-4 level. Umdilly 2004 he served on a 200 series contract
under the former staff rules and reguwas, but his position was abolished and
instead he worked on other short-term and temporary appointments. In January 2006
it was decided to move the UNOPS headtpra from New York to Copenhagen,
which entailed the reorganization ahany positions in UNOPS. The post
encumbered by the applicant as a portfolio manager in the Mine Action Unit, North
American Office, was to be abolighdy 31 March 2007. On 6 November 2006
UNOPS staff was presented with a preliminary report outlining the envisaged
organizational changes. Regarding the applis field of work, it was stated in par 3
that

It would appear that DPKO/UNMA [United Nations Mine Action
Support] will rely on UN®S in the near future and business will be
there at least at the present level

An organigram showed thatlines should by headed by a Tadv (whatever this
means) at the P-5 level (P-4 was crossed out in the draft). This unit was to report to a
UNSEC G COORDINATOR P5, which theagain would report tthe Director .

In a series of emails in January 200 t#pplicant informed the Director, North
America Office, and the Human Resourcesebior about his concerns with this

process of reorganization.
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7. The evaluations of the candidates, gpatticularly thatof the applicant,
incurred lengthy discussions among the fiatee The threeother panelists all
indicated in their evidence that during thediscussions they ltethat the staff
representative demonstratbdhs in favor of the apmant. In addition, the human
resources expert stated that after the interview he learned that the applicant and the
staff representative were professional aag@aaces, which led him to conclude that

the staff representative had an agenda at the interview. Eventually, the applicant
and the successful candidate received exdoysame scores and the panel could not
agree on a final recommendation. The staff representative testified, in effect, that he
knew the applicant as a critic of the St@fiuncil which he (the staff representative)

did not appreciate and they were not frieodgrofessional acquaintances. | accept
that the staff representative appearedbéoa strong advocater the applicants
candidacy and was not in favour of thattloé successful candidateé accept that it

may be that the staff representative expieé$se views in such a way as to lead the
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the interview and no reasons were formaltgvided. Several tferent explanations,

all givenex post factpare referred to in the evidence, including the tie between the
candidates, negative commeritem the panelists to seai management about the
staff representative s approach, the chaispn being a referee for the successful

candidate, and feedback from the human re
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vacancy, and on the whole moaecurately reflect current UNOPS
business strategies.

The panelist for technical qualifitahs also pointgé out during the
deliberations that there should bmoncern for [theapplicant]s
limitations in mine action. To th point, and by his own admission,
[the applicant] mentioned during&hinterview that he has only one
and a half years of mine action expace, whereas the qualifications
listed for the position require thatetltandidates possess at least two to
three years of experience in mine action.

The Panel with the exception of the Staff Representative agreed that
the best overall candidate for tipesition would be [the successful
candidate].

The Staff representative disagidewith such recommendation, stating
that both candidates are qualified the post and in such cases 100
series contract holders shoulde given preference over ALD
[Appointments of Limited Durationholders. [This appears to have
been a mistake, since the applicanfact did not have a 100 series
contract.]

In its conclusion the panel, except for #taff representative, agreed to recommend

the successful candidate for the post.

11.
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... this performance puts down perfance of a staff member who has
been with the organization for ovewo decades [It] is unclear to

me why | have to sign a protocol on reference checks, when, in fact, |
did not check any references, but jhate been given a paper to sign.

The human resources representativdiedp(copying the other members) that he

would communicate the statement to the APB, but also stated that

13.

Concerning the protocol for referenchecks, this was a request by the
APB.

We will proceed with the APB mé&rag based on the fact that the
majority of the panel, including the Chair, are of the same opinion.

In the reference checks, a referentom the Director of UNMAS was

obtained. In his evidence, the UNMAS chairperson from the first interview agreed

that he had provided input for this refezersince he had a detailed knowledge of the

successful candidate. He also said,thdtile the UNMAS Director had a general

overview, he had also formed his own opims. The following is an extract from an

undated amendment document to the Interview Panel Report

Upon submittal of the required reference checks, the following can
now be concluded:

1. Both [the successful candidatdjgttop-scoring candidate) and [the
applicant] (the second highesicoring candidate) received good-
excellent rating on the personal reference checks.

3. Reference check (attached) foboth candidates from [hame],
Director of the UN Mine Action Service, and a key UNOPS client
in connection with the position expresses concern that [the
applicant]:

... has had a strained relationskiph colleagues from UNMAS with
whom he is supposed to interaldrgely because of the perception
within UNMAS that he ([the applicant]) is not capable of effectively
managing mine action actties related to UNMAS ...

... There have been many instances where [the applicant] has been
unable to provide UNMAS with tintg and relevant information on
where the Sudan programme starfidsm a financial perspective,
leading to frustration and delays WNMAS dealings with other key
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partners including within DPKO itdeind the UN Controller s Office

... [the applicant] possesses neitllee required knoledge of mine
action nor mine action programme management skills to serve
UNMAS from a position in UNOPSUNMAS has severe reservations
regarding his suitability to supereismentor, and advise subordinate
mine action Portfolio Officers in Copenhagen ...

. if he ([the applicant]) were tbe appointed to the position in

guestions, UNMAS would haveo insists to UNOPS Senior
Management that he is naesponsible for managing UNMAS
portfolios ...

In his reference check, the UNOPS seniortfpbo manager & cluster coordinator,
Mine Action Unit (theapplicant s immediate supervisor) rated the applicant s level of
performance as very good (second out of five rating options). He made the
following comments concerning how welletrapplicant got alongvith colleagues,
managers and clients with respect to resolving interpersonal conflicts on the

workplace and working with a diverse workforce

[The applicant] gets along veryell with his colleagues. Some
negative feedback has been regedi from project staff but upon
review the issues are either outsiofe[the applicant] s control; are
policy and procedure related; alerive from staff requests being
declined. He did, however, allow himself to be swamped by day-to-
day critical demands of his portfoliat the expense of investing more
time in client relations. By the time corrective measures were
attempted by [the applicant], tldamage was already done. He is
supportive of his project staff and Mi Action Unit colleagues. Apart
from client relations, and unlike rabother colleagues, | have never
had to intervene taresolve interpersonatonflict involving [the
applicant] within the unit. Conflicts of late, are not limited to [the
applicant]. He is outspoken anditical h25 - to
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income goals set. In this way, he is reliable and a respected member of
the mine action team.

14.  After considering these reference checks, the interview panel upheld their

initial recommendation of the successful candidate.

15. On 23 May 2007 the APB reconvenedreview the selection process and
held that

Upon reviewing the additional materials submitted, the Board was
satisfied with the references and PRAs [assumedly referring to
Personal Review Appraisals]the supporting the selection
recommended by the interview panel. However, the Board was not
able to find the same supporting information for [the applicant]. In
particular, the Board noted the fabat HR department does not have
[the applicant] s PRA on file. [fAe applicant] was asked on 27 April
2007 to submit the PRA, but despite HR follow up did not do so.

In conclusion the Board agreedatithey understand and support the
recommendation of the first Boatd conduct reference checks, and
the Board felt that it was in a position to endorse the recommendation
of the Selection Panel and recommddthe successful candidate] as
the selected candidater the position

16. On 31 May 2007 the applicant met witre UNOPS Executive Director who
informed him of the APB s decision, but also offered him a six-month temporary
assignment in Nairobi. The Executive i@r also informed the applicant that
UNMAS had assessed his performance tieglg. Following up on the meeting, the
applicant wrote an email on 8 June 200Th® Executive Director in which henter

alia) stated that

In fact, since joining the MAU 2@nonths ago, | have NEVER been
provided with any specific perforance complaint, neither from
UNMAS, nor my superiors.

On 15 June 2007 the Executive Directesponded by email (copying the Human
Resources Director and two other persons)ttiiatcriticism related to the applicant s
support on the Sudan portfolio The same day the alipant replied (copying the

same persons as in the previous email)
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the Division Manager and [name of the same UNOPS staff member]
were a combination of avoidance (dielack of knovledge of how to

use Atlas and of our negd and later, deliberatisic] to make [the
applicant], as well as myself, look darofessionally. Related to this
matter was the subsequent inabilitf UNOPS to provide support to
the Mine Action Unit to meet st (increased) fiancial reporting
obligations to the clients. This was linked to the negative audit report
on UNOPS [Plreparation of financial statement was the
responsibility of the Finance Divimn. This worked relatively well
until mid-2006. Responsibility for financial report preparation became
unclear and then dumped on the unit with no resources or capacity.
Coinciding with the poor audit pert on UNOPS overall, the client
(UNMAS) became very unhappy witthe inability of UNOPS to
produce financial statements andre@sponse, increased the reporting
requirements. It is clear to meathboth [the applicant] and | were
professionally and deliberately mopromised by the irresponsible
behaviour of UNOPS magament, namely the Division Chief, in not
addressing the matter of financraporting. We were not supported
and we were exposed, withoutetlprotection and support of our
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Nevertheless, as | discuss below, fesception demonstrates together with
the difficulties faced by the applicant dealing with the problems with his
portfolio not of his making a significardonflict, not only of interest but also
as to knowledge of the actual resporigibiof the applcant for the matters

complained of in such strong, indeed, unmeasured, language.

Facts relating to case 2

18. In June 2007 the applicant accepted tier@f a reassignment to Nairobi, but
due to his extended sick leave from Gglist 2007 to 7 October 2008 he returned to
work in New York. Preparation then stattfor him to report to Nairobi, but on 31
October 2008 a team leadieom Human Resources aded him by email that the
assignment was out on hold until the 2009 budget had been finalized and his
appointment was extended until thedeof 2008. On 28 November 2008 the UNOPS
Human Resources Director informed httrat UNOPS had decided to reduce its
Nairobi office and thus he would not besggned there. Instead, his appointment in
New York was extended until 28 February 2009. He was further informed

| must also regretfully provide with formal notice that your
appointment with UNOPS will not bextended futter, and you will
be separated from service wittNOPS effective that date. Should
you be successful in securingdawould you accept another post in
UNOPS, the foregoing would of course cease to be applicable.

| would encourage you to activelpply for vacancies at UNOPS and
elsewhere. In this conneati, | note thatUNOPS had recently
announced several vacancies as part of its 2009 staff rotation exercise.
In view of the special circustances described above, you may
exceptionally submit applications rfdhese posts at the very first
round. Please note, however, that under the rotation policy staff
cannot apply for posts in their current duty stations.

UNOPS will continue to provide any other assistance you may require
in your search forleernative employment

19. The 2009 annual staff rotation exercise in UNOPS was presented as
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UNOPS annual rotation exercisepart of the Staff Rotation Policy
(Organizational Directive 24), witthe aim of increasing m864 Tw

Page 16 of 49



Case No. UNDT/NY/2009/085/JAB/2009/049
UNDT /NY/2009/118

Judgment No. UNDT/2010/087

It was my understanding that tktNOPS rotation would be effective
in June 2009 to accommodate families with school age children.

My daughter started college this falHowever, my son is in 9th grade
at UNIS and | do not want to uprobim in the middle of the school
year.

Alternatively, if the rest of the failg remains in NY for him to finish
school, | will be burdened with 2 sets of household costs which
would cause financial hardship.

| hope that we can find a solutioncaptable to everyone. E.g., | could
go on mission to Johannesburg for a rhomr so in the later part of
the first quarter. Then work frolY until June, if necessary with an
additional mission during that period.

22.  On 31 December the General Counsed &thics Officer of UNOPS replied

to the applicant s email as follows

We need this post operational as eadypossible. 1 February 2009 is
the latest date, for operational reasons. We noted that you applied for
this vacant post not in the ligor rotational reasons, as you know
presumably knowing it was needeadgently, and | think, if my
memory serves me right, you had indicated (in relation to the Nairobi
post) that you could be available in November 2008.

In any event, this is erucial post operationallylt is also a good post

for you to get back into the mainstream after your sick-leave, its a
post where your services are urgently required, and it is a UNOPS-
regular one year contract. Whilse must insist on 1 February 2009

as the latest starting date, | m subhat a flexible pproach would be
applied to short periods of advanced leave, if you needed to be in New
York for your children at any specific time in the near future.

Please give me a yes or no to tifeer that was made to you |
sincerely hope the answer will besyas | don t wanyou to miss this
opportunity.

23. On 2 January 2009 the applicant regli® General Counsel (copying the
Africa Regional Office Director ahthe applicant s counsel)

Thanks for your response
Obviously, I am disappointed.
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You have a couple of wrong assumptions in it.

First, | was not aware that this svadvertised outside of the rotation
exercise. As you know, | receivadtermination letter on 1 December
2008, which also suggested that | ebapply in the rotational exercise

for which the deadline was a few ddgter. | clicked on the rotation
exercise link on the intranet anmgrinted the TORs that were of
interest to me. Nowhere did | me that the Procurement Specialist
post in Johannesburg was to be treated differently on the web page if
it was actually specified. | regréfiving not noticed however, the
TOR do not stipulate a unique start date.

Hence, my impression that normal rotation will take place in June.
| have indicated my willingness to accommodate the organization as
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Johannesburg in order to (establish the AFO LCPC [unknown
abbreviation]; provide advice and support to AFO procurement
activities, including the transitiomf SOOC to AFO and provide
procurement services to existingdamew AFO clients and projects etc

. [sic]

These are key Business targets adeiygerform these tasks critical
within the services area in Q.1 ZDaGnd we are unable to adequately
perform these tasks until the positiorfileed, so an early start date is
critical.

| hope | am clear in this regard, any effort to ensure that we could
start regular operations no later thst of February would be greatly
appreciated.

On 15 January 2009 the applicant fordexd the following reply to the Africa

Regional Office Director (copying the persdnem the previous email and adding
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In any case, the above issue haw fi@en overtaken by something of
far greater significance, | am reu[the UNOPS Executive Director]
can confirm to you that | have good reason to remain in New York to
defend myself against a current, yasituation of defamation against
my person by UNOPS. So far, URS has taken no action to actually
repair this situation, and though thetion may have been accidental
initially, it is becoming malicious simply due to the detached,
unconcerned and much delayed response. The information now
available seems to suggest disskmgo(or worse) by one (but possibly
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Thanks [first name of the Ata Regional Office Director].

Yes, | know that in a parenthesis under para. 3.7 of AI/OEC/200S/05 it
is stated: (As far as possible, tidaal movements should occur in the
third quarter of the year, duringhich the staff member completes
his/her tour of duty teéake into consideratioleave periods and school
calendars).

In this case, no consideration is given to the staff member, though |
have made a reasonable proposal ¢Wwhian be adjusted) that would
enable operations in this quarter.

| note that the relevant Al (undpara 3.6.1 (d) also requires the ASB
to consider the special circumstances relating to school/family

Please provide the records for such considerations. | presume the ASB
has minutes and that [the Hum&®esources Director] can provide
them.

On 28 January 2009 the General Counsel replied to the applicant s email and

stated (copying as in the previous email)

29.

| note that the Al says specialcircumstances on the application
form, not just special circumsinces? Were there any special
circumstances mentioned on the application form? If so, please give a
reference.

On the same day the apgnt wrote the General Cowh$ack (copying as in

the previous email)

30.

In [sic] was advised that | could ply for the Rotation in [the Human
Resources Director] s terminatiorttier to me on 1 December giving

me 3 days to respond. | made anline application based on the
instructions posted on the web page. | saw no reference to an
application form, thus could not m&on any special circumstances,
and having the assumption that theation would take place in June, |
saw no reason to mention that issue.

But UNOPS HR is very much aware that | have children in school,
since | apply for Ed Grant and | preseithat my HR folder has all that
info. Did the ASB consider my case?

On 29 January 2009 the General Coumssiwered the apphnt (copying as

in the previous email and addi two UNOPS legal officers)
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Thanks for confirming that the special circumstances were not
included on the application form. ftillows that ASB was not obliged
by the Al to consider those special circumstances.

Yes, of course, the appointment to the post you have been offered, was
considered by ASB, as are all appoients to 100 or 200 series posts.
Although | am the Chair of ASB, | did not chair on that day, and thus |
cannot tell you what was discusseaid the discussion is, of course,
confidential.

| was, however, personally pleased that you were offered this post, in
spite of not being perhaps totally djtiad for it, since | wanted you to
have a chance to get back to work after your illness in a new position,
where you could have a fresh stattthink [first name of the Africa
Regional Office Director] is of theame view, but you will know that
with a portfolio such as he hasdontrol, he cannot wait for ever for a
Procurement Officer.

| believe that the time has come for you to make a decision. You were
offered the post effective 1 Febry®009 it seems unlikely that you

will actually meet that, but pleaseme back with a sensible date in
early February, or we will have sssume you are declining the offer.

On 2 February 2009 the applicant wroeek to the Gener&ounsel (copying

the persons in the previous email)

| must take exception to your condescending message below.

In particular, | find this sentencebjectionable: | was, however,
personally pleased that you were offered [t]his pwstspite of not
being perhaps totally qualified for,isince | wanted you to have a
chance to get back to work afteruydllness in a new position where
you could have a fresh start. [my emphasis]

First of all, the issue of my qualifications is of no relevance to the
ongoing discussion. Bringing it up at Ela classic example of subtle
power abuse and | will naiccept it. It is stunning to observe such
behavior by an Ethic®fficer. Furthermoreyou know perfectly well
that | am over-qualified fomost aspects of the post.

More disturbing, however, is witnessing the time and energy you
expend on this exchange aboutdsstinctly mundane issue of a
transfer date, while you totally gkect responding to a much more
pressing subject. More than 4 wediave passed since | notified you
of a nasty breach of confideritg by UNOPS. You have yet to
provide a satisfactory response to shof the issues | have raised
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to me (with the exception of aogple of dissembling and confused
messages). My queries are basic and could have been replied to in a
matter of a few days if UNOPS was acting in good faith.

Unfortunately, | have to repeat nearlier response as given to [the
General Counsel]. In other words, | will respond to you as soon as
UNOPS has clarified the situafi. A clarification would:

- Acknowledge full responsibility fothe breach of confidentiality

- provide an outline for how it intends to satisfactorily repair the
damages caused

- assess responsibility and accouilighfor the persons involved

- provide a guarantee that the doamnwill not reappear on the web
some time in the next few months (it seems that UNOPS is of the
opinion that it will notreappear, against alligice to the contrary)

- advise on what specific steps have been made to date to have the
document removed from the UN database

Since UNOPS has already had morantla month to review all these
issues and to take correctivetians, | trust that HQ will respond
accordingly to the above by Mondayh9t Otherwise, if there is no
proper response, | will have to request an extension of the deadline
you stated.

34. On 11 February 2009 the new UNOPS General Counsel (formerly one of the
legal officers copied with part of the arhcorrespondence) wrote to the applicant
(copying the Africa Regional Office Diremt, the Human Resources Director, the
UNOPS Executive Director and an unknown person)

| am writing to provide the clarifications you have sought from
UNOPS, as reiterated byou this last Mondayn your email to [the

first name of the Africa Regional Office Director], with respect to the
inclusion of your name in Note 18 the UNOPS5 Financial Statements
for the Biennium ending 31 December 2007. | have made this matter a
priority since taking up my positices General Counsel on 1 February.

| would like to place on the record my sincere apology on behalf of
UNOPS for the circumstances that tedhe inclusion of your name in
the Note to the UNOPS Financiab&ments, and the consequent hurt
that it has caused you. It was amor for UNOPS to have included
such information, as it is geradly the practice to keep personal
information of individualsand companies confidential.
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Last week | wrote to the United Nations Board of Auditors formally
requesting that the original Financial Statements be redacted to
eliminate your name from Note 18 the version that appears on the
United Nations ODS. | will be following up with them so that our
request can be addressesiquickly as possible. As you already have
been informed, UNOPS has redacted the document that appears on the
UNOPS site in a manner such tlagaty new searches referencing your
name will not lead to that original document on our site. | understand
that the issue of the cachedgimal will resolve over time.

| am also exploring the possibilitf including some written statement
on the website with the redactecttéo explain the redaction, and,
without mentioning your name, idéflying that an error was made
with the disclosure and alsexplaining the UNOPS position with
respect to contingent liabilities fapen claims and cases; i.e., that
legitimate disputes may arise from time to time between UNOPS and
either companies or individuals, but that no inference may be drawn
from the mere existence of a disput
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anyone in UNOPS. In this regartis noteworthy that the table
contained all cases withNOPS and not just yours.

Once again, | am sorry that thisas happened. | am somewhat
relieved by the fact that the sgiosure involved an administrative
dispute rather than anything thabwd have pointed to character or
other aspect that could have impadryour name and reputation. This
latter point, [the first name of the applicant], is not meant by me to
excuse the mistake, and | do want to assure you that | will be diligently
following this matter closely, should external factors unfold in a
manner that could cause some potential for harm to your name or
reputation through dclosure of the original text.

| hope that you now will be able tnove forward with respect to the
offer from UNOPS to assume the Procurement Officer position in
South Africa by 1 March 2009, whichuhderstand is quite critical for
the operations of that office, andrfahich you have been selected.
[The Africa Regional Office Diretor] will expect your definitive
answer to his email by close of busss, New York time, this Friday,
13 February 2009.

On 12 February 2009 the applicant TD .0004.75 0 TD .]Je
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On 20 February 2009 the acting Hum&esources Director wrote the

applicant by email (copying the new GeasleCounsel and the Human Resources

Director)

40.

Further to [the first name of theew General Counsel] s e-mail of 11
February and your reply (reproducéelow for ease of reference),
which [the first name of the new General Counsel] kindly forwarded to
me: as [the new General Counseltihadicated, [the Africa Regional
Office Director] and AFO needed swer by 13 February 2009 as to
whether or not you would be joirg as a procurement specialist by 1
March 2009.

As you know, AFO have long needed the position to be filled, and
have demonstrated tremendous patience by waiting well past the 1
February 2009 starting datieat had originally been set. However, we
have reached the point where APO must move forward, even if it
means without having you at AFO gsu have not committed to the
starting date.

It is against the above backgroundittth must inform you that OEC/

HR and AFO have identified arr staff member to immediately
take up the position of AFO procurement specialist. That person has
just accepted this position.

Unfortunately, this means thatetiFO position is no longer available

to you. You will recall that [théluman Resources Director] had sent
a memorandum to you on 28oiember 2008 extending your
appointment to 28 February 2009daaiso providing you with formal
notice that your appointment will not be extended further, unless you
secured and accepted amat position in UNOPS.

| regretfully note that the foregmy remains applicable. As [the
Human Resources Director] is reently on annual leave, | must
inform you that you will be separated from service with UNOPS
effective end of 28 February 200QINOPS will, of course, continue

to provide any assistance or guida you may require in your search
for alternative employment. If UNOPS is able to provide any other
assistance to you during the nebew weeks, such as providing
documentation in support of any ajgaliion you may wish to file with
the authorities for a change of USA visa status, please do let us know.

On 24 February 2009 the applicanspended (copying as in the previous

email and adding his own counsel)
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Please take note that proceedinghwmy separation at this point
would be illegal and would increa&8NOPS liability in this case. |
therefore suggest thgbu retract your comomication immediately.

| had long suspected that the iniew that took place two years ago
and the subsequent decision king process was not properly
documented. Upon receiving a specific request from the JAB
secretariat, UNOPS has now been forced to admit that no
contemporaneous record exists (confirmed to me yesterday, though
HQ staff would or should have &en aware of the situation since
well before your message was prepar@desumably with assistance
from a legal officer). This admsion will have a profound impact on
UNOPS case, as well as for the seninanagers and other staff that
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Applicant’s submissions
General

41. The respondent has notdn able to provide documentary material to
substantiate the lead up to the abolishin@nthe applicant s position in the North
American Office in 2006. Only rudimé&ary and preliminary proposals were
presented to the UNOPS staff, and therson who was apparently the Human
Resources Director at the time never respdnid an enquiry by the applicant. The
abolition of his post wasquestionable, the subsequeselection process was
procedurally flawed and influenced byteneous consideration, which led to the
applicant s eventual termination. The op®nof a job fair to ALD staff (whose post
were not abolished) was an anomaly, and ot proved that the policy change as
expressed in the Policy was consulted with the Staff Council before being
implemented or that the established policy on order of retention in service was

respected.
Relating to case 1

42.  The first interview process was flawed: the chairperson was not from the
division/unit concerned andias external to UNOPS; the chairperson was a referee
nominated by the successful candidatel de declined to withdraw; the human
resources expert was allowed to scoee¢hndidates; no minutes were produced and
none of the deviations in the process wex@rded or justified; the human resources
expert discussed the details of the pssceith person outside the panel; no reasons
were provided explaining why the presewas cancelled; and the human resources
expert had not familiarized himself withettspecific rules apigable to the UNOPS
restructuring. The respondent has neerp able to satisfamily explain these
irregularities. UNOPS wuld not have been able to proceed with the
recommendation and selection of the successfutlidate at this stage, since minutes
would have been necessary and the StatfrCil representative would have objected.
Although not quite expressed in this waynderstand counsel s submission to be
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that, in the alternative, th®uccessful candidate should matve been setted since,
the scores being equal, the applicant shbakke been selected as a long-serving staff

member with five years or more of con
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Relating to case 2

46. The respondent did not provide aiyformation concerning the process
leading to the cancellation of the applicarappointment to the Nairobi position as

set out by the Human Resources Direatdner letter of 28 November 2008.

47. The new General Counsel offered thgplecant the possility of a global
settlement of all his claims in which the applicant expressed his general interest. The
applicant therefore suggested postpgnhis move to Johannesburg until 10 15
March 2009 to allow time fonegotiation. The applicamiever rejected deployment

on 1 March 2009, but was simply awaitinganagement s decision on whether it
agreed to the short postponement for Wiite new General Counsel had expressed

support.

Respondent’s submissions
General

48. UNOPS Organizational Directive N 11, HR Framework for the UNOPS
Transition, set out the procedures appliealto the process of staff selection in
respect of UNOPS restructog and transition processjcluding that all UNOPS

staff members holding 100, 200 and 300 serigsrieof appointmenwere eligible to

apply for vacant posts. This took effdobm the first version of the policy of 1
March 2006 to the third version of 28 Decemb@06, which applied to the applicant.
Contrary to the applicants assertiong tbpening of the job fair to ALD staff

members (300 series staff mesnk) was not an anomaly .
Relating to case 1

49, The decision to cancel the first interview was reasonable because of the
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experiencing the stress of the restructuergrcise, to shouldehe additional burden
of reviewing applications and candidatélhe only exception was the NAO Director,
but she did not possess a mine-actimtkground and did ndtave the required
knowledge and expertise as stipulatedpar 16 of the Policy. With no NAO staff
members available, the bedieanative was to seek thesstance of other senior UN
persons who not only had mine actionperstise, but also a reasonably good
knowledge of UNOPS operations. The UNMAS
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made. As for asking the UNMAS Directorfa reference this was appropriate since
the applicant had not provided any refererfuesself as he was otherwise required to
do.

54. The APB instructed the third interview panel to obtain performance
evaluations for both candidatebut the applicant did h@rovide his 2005 and 2006
performance review reports as requeéstdhe UN Administrave Tribunal found in

UNAT 962 Bruer (2000) that a staff member, whbrough his own fault fails to
prepare performance evaluation reportg] thereby precludes the Organization from
assessing his performance and making asamtibased thereon, cannot complain of
prejudice or improper motivatiahhis contract imot renewed. (Since the absence of

the performance reviews was not an issue as the matter ultimately unfolded, it has not
been necessary to deal withis submission. MoreoveBruer is not relevant to any

issue in this case).

55. Both APBs were properly constituted. r$¥j when the APB first convened, it
decided not to simply endordiee selection panel s choioéthe successful candidate

but rather to seek further information through references and performance
evaluations, which shows its objectixit Secondly, the APB s composition was
consistent with the APB composition formarous other posts, which reflected the
small pool of senior professional staff UNOPS Headquarters in Copenhagen and

was not influenced by any pugjice against the applicant.

56. The Executive Director s selection oktlsuccessful candidate was not flawed

and the applicant was informed about this
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Relating to case 2

57. The 1 February 2009 start date was a bona fide operational requirement and in
accordance with UNOPS Staff Rotation Rgliand the implementing administrative
instruction AI/OEC/2008/05 imvhich par 3.7 states

Reassignment action: The staff member should be reassigned to the
new duty station, subject to succesgfjovernment, medical and other
clearances, as may be requiredAs far as possible, rotational
movements should occur in the thgdarter of the year, during which

the staff member completes his/her tour of duty to take into
consideration leave periodsd school calendars.)

In other words, while rotation should ideally take place in the third quarter of the
year, operational requirements, such having the Johannesburg post filled
immediately, may dictate otherwise and #pplicant was aware of this. Both the
Rotation Policy and AI/OEC/2008/05 instradt applicants toindicate special
circumstances for their applicatis, such as schooling/family or
residence/employment of a spouse at a dtation. However, the applicant did not
mention any such special circumstancesiarterefore estopped from claiming that

he should not have been forcedatocate in February or March.

58. The respondent did not unlawfully resdiits offer to the applicant for the
Johannesburg post. No contract was created because the offer was not
unconditionally accepted. The applicarfused to accept a fundamental condition of
the offer, namely the start date of 1 Felbyu2009. This date was later revised by the
respondent in view of the applicantrsfusal to accept the dates offered by the
respondent. The latest date offeted the respondent was 1 March 2009 with a
deadline for the applicant to respohy 13 February 2009 (see the new General
Counsel s email of 11 February 2009), b #pplicant never didThe applicant was
initially offered the position on 19 Decemb2008 which specified the starting date
as no later than 1 February 2009. The iappt was told several times in writing
about the urgent operational necessityilif) the post by that date. Nevertheless,
the applicant would not and did not unconditibnaommit to the offer. In total, he
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was given four deadlines by which to uncdiwially accept the féer, but in each
case he did not. The former UN Admstrative Tribunal stated in UNAT 51Kofi
(1991) that

an offer creates a power of accepghce, which, if exercised within a
reasonable time, operates to form a contract even though the
acceptance states terms additional tditierent from those offered or
agreed upon, unless the acceptancexi@essly made conditional on
the offeror s assent to theditional or different terms.

The Administrative Tribundaconcluded that it

cannot accept the view of tle Applicant that one can

simultaneously accept an offer while making it clear that a
modification will have to be made in the date for commencement of
his professional teaching duties. aftdate was plainly of the essence
for an academic institution and the offer did not invite further
negotiations with respect to it When an offeree acts as the
Applicant did, his behavior indicatésat a counter-offer is being made
or contemplated and, therefore, ngdebasis exists for finding that a
contract was formed

59. Even though the offer automaticallypked once the deadéirof 13 February

2009 had passed, as no agreement was reached within in a reasonable period of time
after the initial offer of 19 December 2008¢ respondent was within its rights to
withdraw it. The applicant attempted tenegotiate a fundamental condition of the

offer to which the respondent could nagree for operational reasons. The
respondent kept the offer open for several weeks, but since no agreement was
reached, it was eventually withdrawn. Aaffer can be withdrawn if it is not
unconditionally accepted within aasonable period of time: UNAT 433Begler

(1988).

60. The applicant had no right or expeatatiof renewal of contract, even if
negotiations for a new contraate undertaken, as he hal®00 seriesantract. The
applicant s contract expired on 28 Februdafp9, which he was informed about on
30 November 2008, and neither the offeor the negotiationsoncerning the

Johannesburg post created a right or an @a&pien of renewal. When the applicant
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did not accept the offer concerning tehannesburg post, his contract was not
terminated but simply expide The fact that there we ongoing negmtions with
respect to the new offer created expectations of renewal. [Kiegler, the former

Administrative Trbunal noted that

It is well settled that employment der a fixed-term appointment with

the UN ceases on the expiration date of the contract. A controversy
about the terms of an offer offarther appointment does not create
any expectancy beyond its terms and the offer can be revoked if not
accepted and confirmed before iwghdrawn. Cf. Judgment No. 96,
Camargo(1965) and Judgment No. 2%anis(1982) Accordingly,

the Applicant had no further enéthent to employment with [the
Organization] after thexpiration of his fixed-term appointment

At no time could the applicant have intefga: negotiations over the start date of the
proposed Johannesburg post as creating apgcgation of a new contract. He was
several times advised that if he did nmtilaterally accept the offer UNOPS would

recommence its search for a suitable carididd he former Admmistrative Tribunal

in UNAT 885Handelsmar(1988) stated that, eventifere is no express promise

the Administration s conduct ma mislead staff into creating
expectancy, calling for compensation.

However, the discussions between theliappt and the new General Counsel did not
create such an expectancy of a ladtart date, and it became clear during their
discussions that the applicants primary objective was to reach a settlement to
separate from service. The new Gen@ailinsel s communications did not amount

to an agreement on extending the deadlirnk Mfarch 2009 for thepplicant to report
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the applicants candidacy had not bedfeded by illegality and he had been
appointed, the applicant wouteéver have been in the situation he faced in case 2.

Case 1

64. The legitimacy of the first interview process was called into question by both
the applicant and the respondent for reasbasappear sufficidly described above.

The applicant did not at the time suggest that, because of the tied scores, he was
entitled to priority as aohg-term employee whose post had been abolished. It is too
late for him to raise that matter now. dabstance, he acquiesced in the decision to
conduct another interviewThe Administration s reasorfer deciding to start again

were influenced by inappropria
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66. It was clearly proper for the second iview round to be disregarded and no

discussion is needed.

67. The third and crucial interview is moregtematical. It is evident that, as a
major client of UNOPS, UNMAS had a substahénd, in a general sense, legitimate
interest in appointments to the post in question. Whilst one uses the terms client
and provider to describe the wathe relationship between UNMAS and UNOPS
has been structured, it is imperative naaltow this management-speak to disguise

the reality, namely that these are limbs of one body, namely the United Nations which
have, where their functions interact, thensafundamental purpose, nhamely to foster,
manage and deliver the objegthich they were designed serve. They are not to

be thought of as competing independenttiest On the other hand, their different
roles naturally and rightly influenced their priorities and could well lead to conflicts
in which, say, the staff of UNOPS would need to refuse or qualify demands made by
UNMAS. Although cooperation and mutuahderstanding were no doubt highly
desirable traits of intering management, the attributdsiowledge and experience
they were required to have were not atwlld not be identical. In short, the
attributes which UNMAS would prefer fan official of UNOPS with which they
needed to interact at this level to havewd naturally give firsbr at least significant
importance to that Organization s perceptasito how effectively it could perform

its own functions. On the other handNOPS had to take into account the
management of all its other affairsshich inevitably did not only involve its
relationship with UNMAS.

68. As is apparent from the material dissal in the reference checks, the view of
UNMAS was focused entirely upon its ovimterests, which it perceived were not
adequately served by the applicant. legitimate that it should have this focus but
the conclusions needed to be temperedthe interest not only of fairness to the
applicant but objective rationality, by undtanding the situeon in which the
applicant was placed and which was tellingly described by his supervisor. However,

| infer from the fact thathese strongly worded anghcompromising complaints
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clearly did not qualify. An important objective of this guiirement appears to reflect

the proper consideration that the relewdimtsion/unit of UNOPShad in selecting the

best person for the post. What happened Wwerethat, so far from that interest being
served, priority was apparentyven to the interest theiNMAS had in tle selection.

In many cases, this might not matter but gshbstantial conflict in viewpoint evident

from the competing references gave this matter particular importance in the present
case. Even though the Policy requires thatchairpersonh®uld have knowledge

and expertise in the field , there is noigence that no one other than from UNMAS

was available. The submission of counsel of the respondent that it was necessary to
appoint an UNMAS staff nmaber as chairperson since no competent UNOPS staff
were available because of the cumbers@né burdening restructuring process of
UNOPS is, in the absence of evidence, untablee accepted. It would be especially
unfair to act upon this submission sincevdas a matter of consdable significance

that could not be tested byetlapplicant. The absenceanfy evidence that the Policy
requirement as to the identity of the chairperson was even considered when setting up
the interview panel gives additionalpport to the conclusn that appointing

someone from UNMAS was avoidable.

70.  Mere knowledge of or acquaintance withe or more candidates by a panel
member does not disqualify her or hinorfr being on the panel. It would be
otherwise, of course, if #re were a personal relatiship (such as family or
friendship) with or personal antipathy farcandidate. The impropriety here is the
practical apprehension that objective andependent assessment will be adversely
affected, quite apart from any issue fafrness. Where the member has another
interest that could significantly affect has her assessment this also should require
exclusion from the panel. Here, the UNMABairperson, it appears, had an axe to
grind from the point of viewof the perceived disadvage for UNMAS of selecting
the applicant. From UNMASperspective, thisvould no doubt have been regarded
as legitimate but, for the purpose of maintagnthe integrity of th selection process,

such an interest especially where (@spears from the references) its legitimacy
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was based upon a misconception of the ficote UNOPS point ofview deflected
the process, which was, after all, to setbet best person suitable for appointment to
UNOPS.

71. The respondent argued that, as theliappt had not objectetb the presence
of the UNMAS representative on the intiew panel, he is estopped from now
relying on that point. However, heddinot know until these proceedings that
UNMAS or, at least, a numbeof its senior officials had such a strongly negative
opinion about his performance. In such aecidss scarcely fair to hold against him
the fact that he made no objection at tihee: there would have been no grounds for

him to do so.

72.  Accordingly, the decision to place tbbairperson in the interview panel was
both contrary to the Policy and adwss affected the reasonableness and
independence of its deliberations. It mag that departure from the Policy is not
necessarily and of itself unlawfuafter all, it is a policyand thus inherently capable
of variation in particular ccumstances however, a staff member is entitled to have
the Policy implemented unless there arendestrably good reasons for not doing so
and the nature of the depa#us not such as to underraithe fairnessr objectivity

of the process.

73.  An additional departure from the Policy in this case was occasioned by the
voting participation of the human resourcepresentative. It is not obvious to me
why the Policy denies him or her this rdlat absent any evidence it should be
inferred that there is some significant aspettthat person s mponsibilities that
renders it inappropriate, the most obvious\gehe role to ove rsee, facilitate and
endorse the selection procegand] ensure that the selection process is conducted

in a fair, transparent and expedient way, in short, the coiitt between being a

player and a referee. This persovoge on the panel must be disregarded.

74.  The result is that the chairperson should not have sat on the penal and the
human resources represdiva should not have voted.There were thus two
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substantial and unwarranted departuresnfithe Policy, one of which significantly
undermined the integrity of the panels conclusions and the other which simply
should not have occurred. They were moerely formal in character but had

substantive effect on the outcome.

75. | should add the additional comment that | do not accept the submission of
counsel for the respondent thhe dissent of the stafépresentative was based only

on the mistake about the natwkethe applicant s @ntract. | think itis clear that he
considered the relative qualifications to be so closely matched as to require the

priority which he mistakenly thought should apply.
Case 2

76.  The crucial issue here is whetherpaisdent s offer had been accepted by the
applicant and, thus, a binding agreement cckatin this regard, it is important to
note that the applicant was already a UNpkayee when this occurred and rather
than recruiting him for a new positionettOrganization was énefore offering a
variation to an existing employmentlagonship. This is demonstrated by the
UNOPS Human Resources Directn the letter of 28lovember 2008 stating

| must also regretfully provide with formal notice that your
appointment with UNOPS will not bextended futter, and you will
be separated from service withNOPS effective that date. Should
you be successful in securingdawould you accept another post in
UNOPS, the foregoing would of coursmease to be applicahle
[Italics added.]

| mention, as a footnote, that when tipplecant then secureglich a position, parallel
to the discussions concerning his startedahe parties were also engaged in
negotiations concerning the gmibility of a separation package for the applicant.
This would not make sense unless botlhtipa acted under the assumption that
although negotiations aboutethstart date were on fqothe applicant was still

employed.
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77. The present case therefore significantlffedent to the issue in the judgment
in El Khatib (United Nations Appeal Tribunalase no. 2010-034), which dealt with
the withdrawal of an offer of appointment given tm@ UN staff member. The
instant case concerns whether a bindingeagient had been entered into by the
parties and the content of its terri$ Khatib was about the effect of non-compliance
with the UN staff rules which governdtie appointment sae the applicant was
employed in the same line of command as her spouse.

78.  From this point of view, the situation this case can be approached in two
ways: the first is that the applicant accelptiee original offer from UNOPS, but that
he subsequently attempted to re-negotidie start date whibut withdrawing or
qualifying his acceptance; the second is tiat applicant only partly accepted the
respondent s offer which could then bathdrawn. The choice between these
characterizations of the events depemggn the interpretatioof the correspondence

which is set out in full above.

79. In its original offer, while setting deadline for the applicant s response on
COB Tuesday 30 December 2008, UNOPS stated that

The start date for this assignment is to be determined, but with
reporting for duty in Johannesburg, South Africa no later than 1st
February 2009.

80. In the applicant s first email (of 2Becember 2008) in response to the offer
he states

| am glad to learn of the selection and will accept.
Note, however, that there is a problem with regards to timing.

In my view, in light of this unqualified acctgmce of the offer, the mere identification
of this ought not to be regaed as anything more thandicating a desire to discuss
the timing of the start date. There is suggestion that, absent agreement on this
issue, the applicant would dex to comply with the speadid date. In my judgment,

the contract came in existence by thistenge although the applicant was attempting
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to negotiate a variation of the start dafehe ensuing discugsi at no point involved
the applicant repudiating the employmeealationship by stating that he would not
comply with the start dates as they wsuecessively proposed.he indication of the
deadlines simply meant, in my view, thihé respondent intended at that time to end
negotiations and insist upon compliance wtie specified dates, the last of which
was 1 March 2009. Although, following the email of the new General Counsel on 11
February, further negotiations occurreds #@pplicant did not yathat he would not
start work on the specifiedate of 1 March. The assertion that there was an
expectation of a definitive answer by 12bRgary was plainly departed from because
negotiations involving the start date coota and necessarily amounted to such an
implicit departure. The responderbuld not, in good faith, rely upon the

specification of that dateithout notifying the applicant that it intended to do so.

81. It follows that there was no repudiai of the employment contract by the
applicant and the refusal to employ him in the promised post was a breach of the
contract by the respondent.

82.  Another approach is to consider thia¢ respondent had made an offer which
was accepted subject to an agreement ohddée, about which question negotiations
then followed. In my view there was anplicit representation that the respondent
would hold open the offer for the purposetlodse negotiations. Thgave rise to a
legitimate expectation thahe respondent would not urtéaally withdraw its offer
without giving notice of its intation to do so to the apphlnt. Although it threatened
this from time to time by imposing variodeadlines, the last dhese was departed
from by the negotiations with new @Geral Counsel as discussed above.
Accordingly, this deadline was implicitievoked and none was in place at the time
when the respondent purported to withdrigsvoffer in breach of its representation
upon which the applicant and, for that matthe respondent s Counsel were then
relying. For the respondent, in the middtthese negotiations to simply appoint
another person to the very post about Wwhibey were then negotiating with the
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applicant was a serious breach of its dadtiigns of good faith rad certainly of its

implied representations.

Conclusion
83. As tocase 1l

The panel recommendation cannot stand and the decision of the APB, based
as it was upon a fatally flawed pr@se was in breach of the applicants

contractual rights to have his candidacequately and properly considered.
84. Astocase?2

The respondent was in breach of its carttreith the applicant to appoint him
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