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Notice: The format of this judgment has been modified for publication purposes in 
accordance with Article 26 of the Rules of Procedure of the United Nations Dispute 
Tribunal. 
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Introduction 

1. This case concerns a staff member of the United Nations Office for Human 

Settlements (UN-HABITAT) who is contesting a decision taken on 21 

October 2008, by the Director of the Regional Office Asia-Pacific (ROAP), 

UN-HABITAT, alleging that the Respondent transferred the responsibilities 

incumbent to [her] post, as Country Programme Manager (CPM) in 

Afghanistan, to an ad interim Deputy Country Programme Manager (DCPM) 

and that this decision is prejudicial to her.  

 

2. The Applicant prays the Tribunal to order that:  

 

a. The Applicant be restored in all the functions and authority 

corresponding to the post she occupies; 

b. That benefits corresponding to her promotion be paid; 

c. That she be granted a contract renewal until the date of her mandatory 

age of retirement; 

d. That she be fully compensated for the prejudice suffered in the amount 

of 18 months of her gross salary with post adjustment and other 

allowances, plus her legal costs.  

Facts 

 

3. The Applicant worked with several United Nations agencies such as the 

United Nations Development Fund for Women (UNIFEM), the United 

Nations Children’s Fund (UNICEF), the United Nations Office on Drugs and 

Crime (UNODC) and the United Nations Development Programme (UNDP) 

in Tajikistan and Afghanistan between 1999 and 2007. Thereafter, the 

Applicant joined UN-HABITAT on 12 February 2007, at the L-5, step 5 level, 

under a one-year intermediate contract as CPM in Afghanistan. On 12 

February 2008, her contract was extended for one year.  
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4. By memorandum dated 8 April 2008, the Director of the ROAP recommended 

that the Applicant’s level be upgraded from L-5 to L-6. 

 

5. On 21 October 2008, the Director of UN-HABITAT/ROAP issued a 

memorandum on “Interim Administrative Arrangements” advising the Senior 

Management Team that, during the process of selecting a candidate for the 

position of DPCM, he had designated Mr. [X] to act as DPCM effective 21 

October 2008.  

 

6. On 19 December 2008, the Applicant requested the Secretary-General to 

review the decision to appoint a DPCM as of 21 October 2008. The Applicant 

did not receive any reply from the Secretary-General.  

 

7. On 27 March 2009, the Applicant submitted a statement of appeal to the 

Nairobi Joint Appeals Board (JAB) in which she contested the decision of 21 

October 2008, following which the Respondent submitted his reply to the 

Applicant’s statement of appeal on 2 June 2009.  

 

8. On 1 July 2009, this matter was transferred to the United Nations Dispute 

Tribunal (UNDT) in accordance with ST/SGB/2009/11. On 8 July 2009, the 

Applicant was informed that her appeal, then pending before the Nairobi JAB, 

had been transferred to the UNDT.  

 

9. On 17 July 2009, Counsel for the Applicant submitted observations to the 

Respondent’s reply dated 2 June 2009. 

 

10. On 5 November 2009, Counsels were invited to attend a status conference, 

following which Counsel for the Respondent submitted on 19 December 2009 

a statement of “undisputed facts” 
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Respondent’s presentation of “undisputed facts” and argued that the case was 

receivable. 

 

Applicant’s Submissions 

 

11. On the issue of receivability, the Applicant avers that the challenged decision 

undoubtedly breached the right of an employee of an organization to a proper 

administrative position. A staff member
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Respondent’s Reply 

 

15. In response to the Applicant’s contentions, the Respondent argues that, given 

the broad discretion the Secretary-General enjoys in assigning activities to 

staff members, there is a longstanding jurisprudence from the United Nations 

Administrative Tribunal (UNAT) stating that the Secretary-General’s 

assignments to staff may only be vitiated upon a showing that it was 

motivated by impermissible or extraneous considerations (UNAT Judgments 

No. 362, Williamson
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1. The Dispute Tribunal shall be competent to hear and pass judgement on an 

Application filed by an individual, as provided for in article 3, paragraph 1, 

of the present statute, against the Secretary-General as the Chief 

Administrative Officer of the United Nations: 

 

(a) To appeal an administrative decision that is alleged to be in non-

compliance with the terms of appointment or the contract of employment. The 

terms “contract” and “terms of appointment” include all pertinent 

regulations and rules and all relevant administrative issuances in force at the 

time of alleged non-compliance; 
 

40. In the case of Andati-Amwayi1, the Tribunal recalled that what constitutes an 

administrative decision would depend on a number of factors like the status of 

the decision maker, the nature of the act, the law or regulation under which 

the act was performed and the nature of the consequences of the act on one or 

more individuals. Reference was made to the case of Teffera2, where it was 

stated that, Given the nature of the decisions taken by the administration, 

there cannot be a precise and limited definition of such a decision. What is or 

is not an administrative decision must be decided on a case by case basis and 

taking into account the specific context of the surrounding circumstances 

when such decisions were taken. 

 

41. The Tribunal takes the view that the decision taken by the administration to 

appoint an ad interim DCPM and to reallocate responsibilities and duties 

pursuant to that appointment was an administrative decision. 

 

42. For the purposes of Article 2. 1 (a) of the UNDT Statute, it is not sufficient for 

the Applicant to merely establish that an administrative decision was taken in 

                                                 
1 UNDT Judgment 2010/010 dated 22 January 2010. 
2 UNDT Judgment 2009/090 dated 17 December 2009. 
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the overall context of the position she holds or held. The Applicant should 

also prove that the impugned administrative decision was in non compliance 

with her terms of appointment or her contract of employment.   

 

43. With regards to assigning activities to staff members, staff regulation 1.2 (c) 

provides that, Staff members are subject to the authority of the Secretary-

General and to assignment by him or her to any of the activities or offices of 

the United Nations […]. By analogy, the same reasoning may be applied 

when considering the exercise of the discretion of the Respondent to appoint 

staff members and redistribute responsibilities, a power that is to be exercised 

fairly and keeping in mind the principle to be found in Article 101.3 of the 

United Nations Charter which reads, The paramount consideration in the 

employment of the staff and in the determination of the conditions of service 

shall be the necessity of securing the highest standards of efficiency, 

competence, and integrity. 

 

44. The UNAT applied this principle in the case of Van der Valk3 in which the 

Tribunal stated that, it cannot substitute its judgment for that of the 

Administration in respect to reorganization of posts or staff in the interest of 

economy and efficiency. In other words, the Secretary-General has the 

discretion to take decisions in the overall interest of the Organization so as to 

maintain or improve the effectiveness of the Organization. 

 

45. Admittedly no discretion can be absolute. The exercise of the discretion 

should not be exercised in an unfair manner. In the case of Seaforth4, the 

UNAT recalled that, Only where the Respondent’s discretion is tainted by 

extraneous factors, such as prejudice, arbitrariness, improper motive, 

discrimination, for example, is such discretion subject to limitation. 

 
                                                 
3 UNAT Judgment No. 117 (1968), para. IV.  
4 UNAT Judgment No. 1163 (2003) para. X.  
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49. The Tribunal found evidence, though, that the UN-HABITAT programme in 

Afghanistan was considered as one of the most important programmes in 

Afghanistan, which could have justified the creation of DPCM position and an 

ad interim appointment to oversee the senior management team, a matter 

which is at the discretion of the Secretary-General.  

 

50. The Tribunal concludes, therefore, that there was a valid and rational exercise 

of the discretion by the Respondent in the decision making process and the 

decision leading to the appointment of an ad interim DCPM. 

 

51. In the light of the foregoing, it is the finding of the Tribunal that, though there 

was an administrative decision taken by the administration within the meaning 

of Article 2.1 (a) of the UNDT Statute and, as explained above, the decision 

did not affect the terms of employment of the Applicant or her contract of 

employment.  

 

52. The Applicant also prays that she be granted a contract renewal until the date 

of her mandatory age of retirement. The Applicant holds a fixed-term 

contract, which, as a rule, carries no expectation of renewal pursuant to Staff 

Rule 104.12 (b). It is not within the power of the Tribunal to order the 

Administration to renew her fixed-term contract indefinitively. This is a 

matter for the Administration. The Tribunal is only empowered to rule 

whether the terms of appointment or the contract of their employment have 

been fairly considered. The Applicant has not shown that the Administration 

has sought or is seeking to terminate her employment at this stage and there is 

therefore no live issue in respect of the duration of her contract before the 

Tribunal.  

 

53. In the light of the Tribunal’s review of the case, all prayers are rejected.  
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__________________________ 

Judge Vinod Boolell 

 

Dated this 29th day of January 2010 

 

 

 

 

 

 


