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(©) An applicant has previously submitted the contested
administrative decision for management evaluation, where
required; and

(d) The application is filed within the following deadlines:

() In cases where a management evaluation of the
contested decision is required:

a. Within 90 calendar ¢a of the applicant’s
receipt of the response by management to his or
her submission; or

b. Within 90 calendar days of the expiry of the
relevant response period for the management
evaluation if no response to the request was
provided. The response period shall be 30
calendar days after ¢h submission of the
decision to management evaluation for disputes
arising at Headquarters and 45 calendar days for
other offices;

(i) In cases where a management evaluation of the
contested decision is notqwred, within 90 calendar
days of the applicant’s ceipt of the administrative
decision;

(i)  The deadlines providetbr in subparagraphs (d)
(i) and (ii) of the present pagraph shall be extended to
one year if the application is filed by any person
making claims in the name of an incapacitated or
deceased staff membertbe United Nations, including
the United Nations Secretariat or separately
administered United Nations funds and programmes;

(iv)  Where the parties have sought mediation of
their dispute within the deldes for the filing of an
application under subparagraph (d) of the present
paragraph, but did not reach an agreement, the
application is filed within90 calendar days after the
mediation has broken down in accordance with the
procedures laid down in the terms of reference of the
Mediation Division.

2. An application shall not be receivable if the dispute arising
from the contested administrative decision had been resolved by an
agreement reached through mediation...

3. The Dispute Tribunal may dee in writing, upon written
request by the applicant, to sesp or waive the deadlines for a
limited period of time and only in exceptional cases. The Dispute
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Tribunal shall not suspend or waithe deadlines for management
evaluation.

4. Notwithstanding paragraph ®f the present article, an
application shall not be receivableitfis filed more than three years
after the applicant'seceipt of the contested administrative decision.

5. The filing of an applicatiorshall not have the effect of
suspending the implementation dhe contested administrative
decision.

6.

Rules of Procedure of the Tribunal —

Article 7 Time limits for filing applications

1. Applications shall be subtted to the Dispute Tribunal
through the Registrar within:

@) 90 calendar days of the receipt by the applicant of the
management evaluation, as appropriate;

(b) 90 calendar days of the relevant deadline for the
communication of a response # management evaluation,
namely, 30 calendar days for diges arising at Headquarters
and 45 calendar days for dispuggssing at other offices; or

(c) 90 calendar days of the receipt by the applicant of the
administrative decision in cases where a management
evaluation of the contested decision is not required.

2. Any person making claims on hmdf of an incapacitated or
deceased staff member of the Uditeations, including the Secretariat
and separately administered funasd programmes, shall have one
calendar year to submit an application.

3. Where the parties have soughtdméon of their dispute, the
application shall be receivable if filed within 90 calendar days after
mediation has broken down.

4, Where an application is filed to enforce the implementation of
an agreement reached through raédn, the application shall be
receivable if filed within 90 cahdar days of the last day for
implementation as specified in the mediation agreement or, when the
mediation agreement is silent ¢ime matter, after 30 calendar days
from the date of the gnhing of the agreement.

5. In exceptional cases, an applicant may submit a written request
to the Dispute Tribunal seeking sesgion, waiver or extension of the
time limits referred to in article 7.1 above. Such request shall
succinctly set out the exceptional circstances that, in the view of the
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management evaluation shalltrae receivable by the 8etary-General unless sent
within 60 days of notification of the cadted administrative decision and that the
Secretary-General may expatids deadline pending efforfer informal resolution

by the Office of the Ombudsman. Her Honour then observed that there was no
“express power” in the Statute for the Aunal to extend or waive any deadlines or
other time constraints set by the Staffiéduand noted, “To the contrary, Article 8.3
contains an express prohibit in relation to management evaluation deadlines”[26].

Her Honour then concluded —

“[27] In the context of the Statutthe Rules of Procedure and the Staff
Rules, | interpret Article 8.3 of thStatute to mean that the Tribunal
may suspend or waive the deadlines for the filing of applications
imposed by the statute and rulegpobcedure, but may not suspend or
waive the deadlines in the Staff Rules concerning management
evaluation because this is the prerogative of the Secretary-General.”
(Italics added.)
Her Honour then asked whether this prohibition extended to requests for
administrative review under the former fbtRules, pointing out that administrative
review under the earlier systeserved the same purposemanagement evaluation
under the new regime, namely, in subs& to permit a wrong decision to be

corrected. Referring to rule 111.2(f), heotbur said (at [32]) that a significant
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Rule 11.2(b) concerns administrative de&mns taken pursuant to advice from
technical bodies or a deasi taken following completion dhe disciplinary process;

in such cases the staff member is nofuieed to request management evaluation.
Rule 11.2(c) requires requests for manageragatuation to be made within 60 days
from notification of the impugned decisiondaprovides that this “deadline” may be
extended by the Secretary-General “pendfigrts for informal resolution conducted
by the Office of the Ombudsman”. This paraph does not refer to or impose any
time limits on the management evaluation ftdehther, it deals with the deadline for
making a request for the evaluation. At ellents, the rule doe%ot, by giving the
Secretary-General a power to extend a tileadlimit the jurisdiction of the Tribunal

in any way. This necessarilpllows from the language of the paragraph itself but
also from the fact that, of course, thefSRules are subordinate to the Statute and it
is not possible that a Staff Rule codiahit jurisdiction which is conferred by the
Statute. Accordingly, the power to extegiten to the SecretgiGeneral should be
regarded as an additionabde of extending the deadlindeged to in the paragraph
in the limited circumstances mentioned and cannot be read as limiting the Tribunal’s
jurisdiction as conferred by éHfirst sentence of art 8.3.

10. New rule 11.2(d) requires the Secrgt@eneral's response “reflecting the
outcome of the management evaluation”b® communicated to the staff member
within 30 or 45 days ofeceipt of the request for magement evaluation, depending
on the location of the staff member. It folls, therefore, that management evaluation
must occur before either 30 or 45 daysthescase may be. In this sense rule 11.2(d)
imposes a deadline for the managemeiwation. This deadline cannot be waived
by the Tribunal by virtue of the excludingovision in art 8.3. (Under the old rules
the only time limits that could be waived the JAB were those with which the staff
member was required to comply. The possikéver of time limits with which the
Secretary-General was required to comgig not arise, since there were no such
time limits. Under the new system since a time limit was either envisaged or
implicitly imposed by new rule 11.2(d), the question of waiver did arise. The General
Assembly decided that the Tribunal shoulot have the jurisdiction to waive this
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limit, hence the second sentence of art 8.3heOthan rule 11.2(dhere appears to
be no provision applying a deadline reanagement evaluation. Although it seems
likely that the draftsperson of the Statetevisaged that such a deadline would be
imposed, it should be noted that the Reison adopting the Statute was passed by
the General-Assembly on 24 December 200dst the new Staff Rules are dated 16
June 2009. At all events, if the excluding pr
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must be complied with by an applicant irspect of certain actions. It is clear that
these actions are prospective in the sdhsg apply to applications made to the
Tribunal after the commencement of ijgrisdiction, as distinct from cases
commenced earlier and transferred toAs we have seen, art 8.3 empowers the
Tribunal “to suspend or waive the deadlihésit it does not explicitly specify the
particular deadlines which the Tribunal carspend or waive. Plainly the “deadlines”
include those imposed by art 8 itself and|] &sve endeavoured to show, deadlines
for management evaluation. Does the tepplyato the other time limits that applied

to the cases transferred from the JAB, in particular, those in which no application for

or decision concerning waiver had been made?

14.  The only specific power given to the Bunal to suspend avaive time limits

is that given by art 8.3, which uses the phrake deadlines” (italics added), possibly
suggesting that it relates only to those deadlispecified in the article. Not only does
this require the definite article to do aegt deal of work, it would necessitate giving
to the word “deadlines” as used in thetfsentence of the clause a different meaning
to that which it must have in the secondteace of the clause. Such a result would,
at the least, be most unlikely. It is importémnote, in my view, tht art 8 is part of a
scheme which involved the transfer osabstantial number afases from the JAB
and it must be considered this context. Potentially, many of these cases would
concern appeals that were out of tinmel awaiting consideration by the JAB which,
typically, did not consider the issue of waiver until all submissions on the substantive

appeal had been filed.

15. Did the applicants lose thraight to seek waiver sintp by the abolition of the
JAB and the substitution of the Tribunaldetermine their cases? | do not think so.
First, art 8.3 is a distin@nd independent provision withart 8: had it been intended
to apply only to the deadlines in art 8.1(d$ logical placement would have been a
subparagraph in art 8.1. Secondly, it ipracedural provision and, though it uses
different language (“exceptionatases”) to that of rule 111.2(f) (“exceptional

circumstances”), is capable of being ap@lto those matters transferred to the
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Tribunal where there has not been a deieation by a JAB about waiver. Where
there has been no such determinatitime Secretary-Gen#l has no accrued
entitlement to a dismissal of the appealt By contrast, an appant has a subsisting
entitlement to seek a waiver. It would be unfair if an appellant lost that entitlement
because his or her case is transferredeoltibunal whose jurisdiction replaces that

of the JAB. The arbitrariness of sucimfairness is all the more obvious because
(accepting the hypothesis) the Tribunal wouldaidée to grant waiver in respect of
cases commenced in it but not those transéeto it. (I have already explained that,
differing with respect from Shaw J, | do not accept that the Tribunal does not have
jurisdiction to vary, on an applicant’s request, the time limit for requesting
management evaluation. Of course, véhan applicant succeeded in obtaining a
waiver of the deadline for requesting magement evaluation, the Tribunal would
usually not proceed to hear the substanapplication until the Administration had

the opportunity to conducthe evaluation.) The remwal of entitlements by
subsequent procedural legislative changan, of course, be done but, according to
ordinary canons of interpretation, only bgecific language unambiguously dealing
with the particular subject matter. The use of the definite article in the first sentence
of art 8.3 of the Statute is scarcely su#fidi. It should be assumed that, in making
changes to its laws, the General Assemblgnded to do justice to all affected

parties.

16.  Accordingly, in the absence of spicilanguage demonstrating that the
General Assembly intended to destroy the entitlement of an appellant to seek a
waiver of the time limits imposed by rulel1.2, it would be wong to construe the
UNDT Statute as effecting this unjustso#t unless, of course, it is simply not
possible to construe it in any other wayeTord “deadline” is not a technical term

but a noun in common parlanceda as used in art 8.3, ¢éapable of being construed

in a way that gives the ibunal jurisdiction to waiveor suspend the deadlines
relevant to the cases transferred from IA8. According to tfs interpretation, the
phrase “the deadlines” in thadt sentence of art 8.3 &sreference to all deadlines
affecting the applicant in all matters that come before the Tribunal, whether new or
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transferred. To my mind, this interpretatidoes not do any violence to the language

of the provision but simply recognises the exttin which it falls to be construed.

17. An alternative approach which leads to the same result is to adopt the
conventional mode of interpgegion of retroactive legiation which, in general,
applies procedural changes to past cdbas are subject to pending proceedings
unless the later legislatioxgressly provides otherwiseees, for example, Clapinska,
Retrospectivity in the Drafting and Interpretation of Legislation, Drafting
Legislation, A Modern Approach, (eds) Stefanou and Xdmiti (University of
London, UK), 2008, Ashgate Publishing Compawhere the author also points out,

a propos the difficulty of distinguishing ki®veen substance and procedure, the
contention in the well known and authoritati@eaies (D Greenberg (edTraies on
Legislation, London: Sweet and Maxwell, 2004, 284) that the bett approach is
“consideration of the substance ofetlprovision concerne@nd, taking all the
circumstances into account, considering whkatllts the legislature can reasonably be
assumed to have wanted or not wanted taeaeh. (This article is especially useful
because of its discussion of the Eurape@anadian and US approaches as well as
that of England; other texts and authostie the same effeere too numerous and
unnecessary to mention here). It seemméothat the General Assembly decided to
hand over the whole of the jurisdictiontbie JAB and Joint Disciplinary Committee

to the Tribunal and, in providing for a medure for the Tribunal to waive or suspend
deadlines, it intended to pe¥se in substance the same procedures for all matters
coming before the Tribunal by virtue ofettusual rule that changes in procedure
apply to pending matters as well as those newly instituted unless this rule is explicitly
departed from. It follows that, the power to grant waiver given to the Tribunal by art
8.3 can be applied to transferred casas should exercised in accordance with the
language of that provision twaive or suspend time limits imposed by the old rules

where the case is exceptional.

18. It will be seen that | have confinedyself to a discussion of the relevant

provision of the UNDT Statute. In my view, dsstinct from the Statute, the Rules of
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Procedure do not and cannot deal with tinge limits referable to the transferred
cases. Article 7 of the Rules of Procedure concerns time limits for filing applications
and, as art 7.1 shows, deals with winaight be called “new” applications. No
ensuing sub-article suggests that it refersis capable of referring to transferred
cases. Art 7.5 explicitly confines the request for waiver for which it provides to “the
time limits referred to in Article 7.1” whit as | have mentioned, are the time limits

for submitting new applications. Such an indication is, as | have pointed out, not
contained in art 8.3 of the Sté. It follows that there iBo provision in the Rules of
Procedure for waiver of time limits referable to the transferred cases, in particular as
prescribed by rule 111.2(a)(i) and (ii). Moubt this was an oveght but, since the

matter is sufficiently dealt with ithe Statute, it is of no account.

19. A third approach relies on the use o# thvord “case” in art 2.7 of the Statute.
It would not be unreasonable to regard thatter transferred as not only comprising
the substantive dispute but also all the inatdeor ancillary requirements attached to
it by the rules that provided for its detenation including, of course, the necessity to
consider the question of waiver whereradilimit had not been complied with. This
interpretation is rendered the more avagabécause the word “case” is used rather
than “appeal”, since the former term isiply not meant in any technical sense and
should therefore be construed as it is usually used in common parlance. Thus the
transfer of a “case” is the transfer tfe whole matter including a pending or
potential application for waiver, as it werthe whole of the unfinished business of
the JAB.

20. It seems to me each of these thagmproaches is a legitimate mode of
construction well within the conventional jethl method of intengting legislation
of this kind.

21.  Since writing this, | have become awareDaégne et al. UNDT/2009/057, in
which Laker J exercised the jurisdictiontb&é Tribunal to consir waiving the time

limit in rule 111.2 with which the applicantied to comply. If Imay respectfully say

Page 14 of 39



Case No. UNDT/NY/2009/068/JAB/2009/018
Judgment No. UNDT/2009/052

so, | agree that his Honour was correcttlms regard, though - as | point out

below - | am regrettably unable to agreidwvother aspects of his Honour’s decision

22. In my view, the relevant test in trapsfed cases is thatrescribed by art 8.3
of the UNDT Statute: first, judicial comitymakes it desirable that | should follow the
opinion of Ebrahim-Carstens J Morsy that the General Assembly, in using the
phrase “exceptional case” mrt 8.3 intended deliberayeto depart from both the
earlier language and, morpointedly, the jurisprudeerc of the Administrative
Tribunal with which it had been encrustedviaw with which Irespectfully agree);
secondly, the correct principlelating to repeal of proderal provisions is not that
the old procedure survives e for old cases but that thew rule applies to current

cases, although they had prawsty been governed by the aldle; thirdly, the test of
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The fundamental issue posedthg rule is whether thereahd be a waiver. There is
no logical reason why the only relevant mattebe considered should be the reason
for delay. The rule does not suggest i@t class of “exceptional circumstances” is
limited or qualified beyond the requiremenf, course, that the circumstances are
rationally related to matters capable jaktifying waiver, which should then be
granted if any one of those circumstancesthe circumstances as a whole were
“exceptional”. If there is a difference muance between “exceptional circumstances”
and “exceptional case”, it is that the latteay be regarded as more clearly indicating
that the relevant matters are not confined to the reasons for delay: sb&rgg,
where Ebrahim-Carstens J mentions (at)4i8¢ possible legal grolicy significance

of the case as one of the potentially relevant matters.

29.  Without attempting a complete list, etlrelevant matters for consideration
include the reasons for and length of thiagepersonal difficulties, if any, faced by
the applicant, the conseques of the impugned decision fbie applicant, the nature
of the relief sought, the nature of thection and the reasons for it, whether it

involure

Page 18 of 39



Case No. UNDT/NY/2009/068/JAB/2009/018
Judgment No. UNDT/2009/052

where the appellant had not complied wita ttme limit for filing an appeal from the
decision of the Secretary-General o#jleg the recommendation of the JAB.
Although this case concerrast 7.4 of the Statute dhe Administrative Tribunal
relating to appeals to thaibunal rather than rule 111.2(f), applying to the JAB, the
Administrative Tribunal endorsed its earlidecisions on rule 111.2(f) and then
applied them to its own appeals. Thiss done even though art 7.4 gave it the
discretion “to suspend the preions regarding time limits” but, as distinct from rule
111.2(f), did not impose any requiremethiat there should be *“exceptional
circumstances”. The usual interpretation giie a provision such as this would be
that which governed the general exerciseagtidicial discretionjn short, that the
order would be made if it served the interests of justice. Rather than taking this
approach, which would have requiradeighing up, amongst other things, the
consequences of the decision for the applion the one hand and the respondent on
the other, the Administrative Tribunal dedidhat it should apply the same test that
had hitherto been used wheansidering the meaning of “exceptional circumstances”
in rule 111.2(f), namely whether the appht’'s delay had been caused by matters
outside his or her control, despite the onaisaf any such test in the sub-article. The
Administrative Tribunaljn justification of this apprach, did not attempt to interpret
art. 7.4 but simply made policy decision, citing the apalyptic language used in
Diaz de Wessely (2002) Judgment 1046 concerning rule 111.2(f) —

“...it is of the utmost importance that time limits should be respected
because they have been established to protect the United Nations
administration from tardy unforesdsa requests that would otherwise
hang like the sword of Damocles over the efficient operation of
international organizations, Any har approach would endanger the
mission of the international organims, As the Tribunal has pointed
out in the past: ‘Unless such staifes [on timeliness] are observed by
the Tribunal, the Organization il have been deprived of an
imperative protection against stale claithat is of vital importance to

its proper functioning’ (see Judgment No. 63&rjouman (1992),
para. XVII))”

Whilst time limits are important, it is difficult to see how, in the vast bulk of cases,

they could possibly be of themost importance, let alone capableenfiangering the
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Is an applicant’s ignorance of the law relevant?

34. In Diagne et al. Laker J applied the deciss of the Administrative Tribunal

to the interpretation andpplication of rule 111.2(f). Applying the decision \fan
Leeuwen (2004) Judgment 1185, his Honour stateat,thpart from the fact that the
applicant “had acknowledged that he haatdme familiar with the Staff Rules and
Regulations by signing his letter of appointmyegnorance of the law is in general no
excuse and each staff member is bound to know the laws which are applicable to
him”. With respect for my learned colleaguegegret that | anunable to agree with

this approach, since | regard the demisi of the Administiive Tribunal on rule
111.2(f) as fundamentally flawed, no la&m Leeuwen. It is surely a fiction that any

staff member knows and fanciful that hestie could be expected to know the rules
that apply to his or her employment aweé should be concerned with truth rather
than fancy or fiction. | would readily accepiat the staff member’s knowledge of the
time limits and understanding of the consequences of non-compliance are relevant
factors for considering whethexceptional circumstances were present but these two
matters, namely knowledge of the deagllend understanding the consequences of
delay are very different since the latter t@ngathered only from the decisions of the
Administrative Tribunal, a knowledge whicsurely cannot be attributed to any
ordinary staff member. Moreover, the rdkat ignorance of the law is no defence
applies to the commission of criminal offences because in these cases the crucial
guestion is that of the intent of the ased. Even here, the rule is of limited
application: such ignorance will often bdenant to the question of punishment. In

civil cases, intent is rarely relevanhdathe rule has virtuallyno application. In
disciplinary cases, ignorance afrule might or might ndte a defence, depending on

the particular circumstances of the case and no general statement can usefully be

made; however, it is plainly not mat where intents irrelevant.

35. It might well be reasonable that afftmember who does not know a relevant
time limit and therefore does not comply withcannot point to ignorance as an

exceptional circumstance since it is @aable to expect a staff member who is
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contemplating appeal to familiarise himself or herself with the particular process
which he or she is invoking. But this is not because of any presumption or the
application of any rule of lawr fiction. At all events, ashave attempted to show, in
many cases it would not be fair simply to look at knowledge of the time limit unless
the applicant was also aware of thevakating effects of non-compliance:
understanding of the time limit requirémowledge of the consequences of non-

compliance, a knowledge which mere reading of the rule would not provide.

36.
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senior manager had abused his authdmtyunlawfully removing the applicant from

his position without due process for impropeasons and by using the applicant as a
“scapegoat” for problems that were not higlfaThe “report” did not state the date
upon which the applicant had receiveditien notification of his removal and
reassignment, which is the event marking the commencement of the two-month time
limit under rule 111.2(a); nor did it seek resa& of the decisions or mention rule
111.2.

39. A letter was sent to the applidaby the Office of Human Resources
Management (OHRM) on 6 November 20@®parently to the effect that his
“complaint” should be referteto the Head of Office lsause it alleged misconduct
and the “communication” about reappointmeantl reassignment would be treated as

a request for review of those decisions. This communication was somewhat
ambiguous, as it is capabté being read as meaning, on the one hand, that the

applicant should take the stepreferring his report to th
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his request of 12 November and “replacédiWith a lengthier and more detailed
document on 20 November 2008. (Nothing her@s on whether the formal request
could be withdrawn and replaced as distiftom being amended or supplemented.)
Having regard to the similarities befen this document and the complaint of

20 October 2008, much of which it reproduciess clear that the earlier document
was available to Mr Danquah at leastthgt date. The 20 November 2008 document
requested that “as mmedy, you [the Secretary-Generaifler an extension of my
contract for an additional ninmonths and have me reas®drto ICTS for justice to

be done”. In these circumstances, was the request submitted on 24 October or
12 November 2008?

41. The specific elements of a request withie 111.2(a) are: ffét, it is a letter
(that is to say, it is a communication initivrg); secondly, it isaddressed to the
Secretary-General; and, thiydirequests that an admineiive decision be reviewed.
Certainly, the applicant’s “report” was writing. But it only sought a review of what
the particular manager had done — onlpnemf which was comprised administrative
decisions - in the sense that it comprisgtlence of misconduct and no correction of
the decisions themselves was sought. Nos the letter addressed to the Secretary-
General. It is apparent, dhefore, that the applicardid not have in mind the
provisions of rule 111.2(a) and was not integdto invoke it. However, it must be
said that, from the Administration’s poiat view, the requirements of rule 111.2(a)
have never been strictly applied, sincedtoso would often be to a staff member’s
disadvantage. As | understh it, if a written communication were made to a
responsible manager that complained alsmrme conduct or decision affecting the
staff member adversely, it would be regardsd request within rule 111.2(a) and the
staff member so informed byletter from OHRM, usually in the form of that sent to
the applicant on 11 November 2008 (with whicdeal in the following paragraphs).
The only reasonable interpretation of Mr Darfgjgaexplicit requesis that he (on the
applicant's behalf) was of the viewhat the 12 November request was the

communication upon which the applicamlied for the purpose of invoking the
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provisions of rule 111.2. The arrival ofishrequest should have led OHRM to the

same conclusion.

42. In the meantime, however, on 11 November 2008, the applicant was sent a
letter, in what | understand was the staddéorm, from the then Acting Chief,
Administrative Law Unit that his “e-maildated 24 October 2008” had been received
and that the two-month period for reviewtb& decisions to reassign him and extend
his contract only for three month began to fiom that date. He was told that, if he
received a reply to his request for adisirative review with which he was not
satisfied he could appeal against the answer within one month from his receipt of the
reply. He was also told that the absence of any respensie could appeal against

the administrative decision within #& months from 24 October 2008. The applicant
was informed that, if he wished to file appeal with the JAB, he could use counsel
who were listed on the Panel of CounsmEntact details for which were provided.

The text of the relevant staff rules was set out in an attachment to the letter.

43. The letter of 11 November 2008 was seriously misleading. The applicant was
not informed, except to the extent that hglmihave gathered from the rules, that a
failure to comply with the time limits might lead to his being unable to proceed with
his appeal. No reference wasdean the letter to the notig of receivability, waiver,

or exceptional circumstances. These teamesnot part of common parlance and their
true legal meaning is not easy even famylars to understand with precision. It is
difficult to understand why only some ofethielevant factors concerning time were
brought to his attention and not even athgiven of the potdrally devastating
consequences of non-compliance witke thme limits. The ordinary reasonable
person receiving such a lettgould justifiably infer that, if not every relevant matter
was mentioned, at least the key ones w&uppressio veri, suggestio falsi (to
suppress the truth is to suggést false). | mention thisatin maxim to show that it

has long been a part of ordinary human eignee that people will often infer from a

list of circumstances that seems to be complete that other circumstances that happen

to be relevant but which are not mentidneither did not ocauor are irrelevant.
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Having brought the time limits to the applican
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Fundamental matters

47.  This case concerns a fundamental pplecidisguised as predure: access to
justice. The unique status of the UditdNations protects it from the justice
administered by the ordinary courts. sdaff member cannotbtain legal redress
except within the Organization itself: therenswhere else to go. It is important also
to bear in mind the context: the rights af employee to enforce the contract of

employment. Decisions aboemployment affect lives.

48. The time limits have the effect of completely preventing legal redress, even in
respect of patently wrongfand unjust decisions. | haveen unable to find another
jurisdiction in which action must be conemced within one or two months of an
alleged breach or a refusal by the emplagecorrect it. | am also unaware of any
statute of limitations that gives less than several years to commence proceedings and
most also give a court the discretioneixtend these limits if the justice of the case
requires. Viewed in the general contextemfiployment and contract law, therefore,

the UN time limits are not only unigque betxceptionally restrictive, and only
somewhat ameliorated by the discretion to waive or suspend the deadlines, because
exceptional circumstances are or an exceptioase is present. It inexorably follows

as a matter of logic from the fact that jhstice of the case is not enough for waiver
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The issues

51. Ms Maddox, for the respondent, submitted that the time limit of one month
specified in rule 111.2(a)(fpr appealing was not comptienith, contending that it
should be inferred that the applicantceived the reply to the request for
administrative review on 24 December 2008tHa alternative, ithe applicant and

his counsel did not receive theply, so that the relevatitme limit is that specified in
rule 111.2(a)(ii), the incompletgtatement of appeal should have been submitted by
24 January 2009 on the basis that tleguest had been communicated on
24 October 2008.

52.  Ms Maddox submitted that the relevant provision for considering whether
waiver should be grantedigle 111.2(f), although she alsontended that, if art 8.3

of the Statute or art 7.5 of the Rules obé&adure of the Dispuféribunal applied, the

test was in substance the same. She contended that it was necessary that the applicant
establish that the delay in appeal wamsised or substantially caused by matters
outside his control and that he had not babkle to do so. He knew that his “report”

had been made on 24 October 2008 and kmeshould have known that, if he did

not receive a response from the Secre@eyeral within two months, he had to
appeal by 24 January 2009 in accordance with rule 111.2(a)(ii). He did not do so.
Handing over responsibility for the conduct los appeal to his counsel did not
obviate his own responsibility for ensuringtlne complied with the time limits. She

did not suggest that the respondent suffesiay prejudice by the 19-day delay in
submitting the incomplete statement of eglpor that it had ever been under the
misapprehension that the applicant did mbénd to press his appeal. She accepted
that Mr Danquah did not receive the response until 11 February 2009 at the earliest.
His knowledge that he received
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applicant’s request was not made on 24o0er 2008 but on 12 November, it was out

of time.

53. It was submitted by Mr Danquah th#te date upon the decisions were
notified was established by the fact thiée offer of appointment was dated
12 September 2008 and thus could not haenbmade beforedhdate. Although the
e-mail relating to the reassignmentsvdated 27 August 2008, this was not any
evidence that it was actyareceived on that date.o&ordingly, the respondent had
not established that the tdaby which the request siHduhave been made was

27 October. (As it happened, the requettl2 November 2008stated that the
relevant decisions were notified on 12p&smber 2008, which might well have been
correct but which it was not necessdoy the applicant to prove.) Mr Danquah
submitted, in effect, that the “repo“mailed on 24 October 2008 was not a request
in form or substance but that the applicant had submitted (through him) a formal
request on 12 November 2008 upon which he evditled to rely interms of the time

limit. He also submitted that the respondent had not established that either the
applicant or his counsel had received tasponse of the Secretary-General at any
relevant time, so that the crucial questio
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map. Unfortunately, as my review of tfects has shown, theefusion did not end
there. In my view, in the circumstanchsre, the request should be regarded as

having been made on 12 November 2008.

When was the reply received?

56.  The time limit for appealing or applyy commenced in each transferred case
with receipt of the reply to the request for administrative review, except of course
where no reply has been given. Accordingtyis necessary fothe respondent to

establish the date of receipt before anessoncerning the expirati
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to delivery and a person at the receivaognputer was aware of the communication.

To require more would be, in my view, ptace too heavy an evidentiary burden on

the respondent in respect of matters unjikel be within his knowledge and difficult

to discover. It would be fothe applicant to establish, if receipt were denied, that in

the particular circumstances the message was not available for access or he or she

was not in a position to access it.

57. In this case, the respondeguite reasonably sougtd deliver the Secretary-
General’s reply to both the applicant amd lawyer. The Administration was aware,
of course, that the applicant’'s appointinbad been extended only to 17 December
2008. Whether or not the applicant wabubr could access his e-mail account
afterwards and the frequency with whichrhgght do so was necessarily speculative.
In this context it is unfortunate that the@lahosen to convey the Secretary-General’s
decision was two days afténe applicant’s ten expired, a day upon which in all
likelihood he would not be in his office even in the countryas indeed happened.

The alternative means of contacting tipglacant, namely by co
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the way that the applicant gave evidemdgich gave rise t@any doubts about his
truthfulness. Nor is his account inherenilylikely. In the reski | accept, although the
margin is a narrow one, more probably thahthat the applicardid not in fact open

the e-mail conveying the reply.

59.  What then of service on Mr DanquaRARhough it appears that the reply was
sent to Mr Danquah’s inactive e-mail adsls on 22 December 2008 it is not disputed
that he did not access that account uhtilFebruary 2009, when he forwarded the
reply to the active e-mail address. Asnentioned, he had not read the reply on

12 February, the date upon which he fomhem the incomplete statement of appeal
and, certainly, he had redtdby 27 February, when he e-mailed the JAB seeking an
extension of the time limit for submitting a full statement of appeal until 12 March.
There is no further evidence about this matter and Mr Danquah’s memory does not
fill the gap.

60. Whether Mr Danquah was in “receipt” tife reply on 11 February within the
meaning of rule 111.2(a)(i) is not easydi&termine. Conventiotig, personal service
does not require personal knowledge of theildetd the relevant document; in short,

it does not have to be readhave been served. It seetagne that it would place too

high an evidentiary burden on the respondentquire proof of more than physical
reception of the reply. There may be a number of reasons why the document
(electronic or hard copy) was not imdiagtely read by an applicant but the
explanation for not doing sshould come from the applicant as a matter that can be
taken into account in consideration whethan the assumption his or her appeal is
out of time, the delay should be waived.skems to me, thewk, that strictly
speaking Mr Danquah (and, hence, the applicant) received the reply on the
11 February 2009.

61. It is not clear whether receipt of theply after the one or two month period
specified in rule 111.2(a)(ii) but before expwof/the time for appeal provided in that
paragraph will, as it were, restart the &odpplied literally, rde 111.2(a)(i) suggests

that it would. If the clock did restadn 11 February 2009, it is obvious that the
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applicant’'s incomplete statement of appeal was well within time, having been
submitted on 12 February 2009. If it did nostest the clock, the relevant date is

12 February and no question of waiver arises.

Is this an exceptional case?

62. To adopt the test of “exceptional’” @&nunciated by Ebrahim-Carstens J in
Morsy (set out in the passage extracted &ipoexceptional means, in substance,
something out of the ordinary, quite unususpecial, or uncommon, rather than
regular or routine or normally encourgdrbut it need not be unique, unprecedented
or very rare. Perhaps it is worth addingtttihe descriptions are, in substance,
synonymous rather than differentiatingpotigh each might differ in nuance: they

should not be parsed amjically distinct entities.

63. If | am wrong about my finding the spondent has not proved that the
applicant was in receipt of the Secrgt&@eneral’s reply on 24 December 2009, it is
necessary for the applicant establish that this is, in short, an uncommon case
justifying suspension or waiver of the time limit to 12 February 2009. It is submitted
on his behalf that, in this event the evidertaken as a whojastifies the Tribunal
exercising this discretion in the applicantavour. In my view, for obvious reasons it

will almost always be necessary for an applicant who seeks waiver or suspension at
least to establish facts thexplain the relevant delayhis has not been done here.
There is no direct evidence about the camioations between the applicant and Mr
Danquah concerning the conduct of hispesd although, havingegard to the
applicant’'s evidence abohis depressed state of mifalowing his departure from

his employment, it might have been quitasonable for him to have entrusted the
appeal to Mr Danquah and assumed that his counsel would do what was necessary to
ensure that it proceeded in accordance whth rules. However, on the assumption
(contrary to my finding) thathe applicant was in receipt of the Secretary-General's
reply on 24 December 2008, the only reasomaffierence explaining why the appeal

was not lodged until 12 February is thatdi@ not bring it to Mr Danquah’s attention.
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It is possible, | suppose, that he assumaetdl tte reply would also have been sent to
Mr Danquah and maybe he didtrappreciate the facr importance of the time limit.
But these possibilities are merely specukatand, since the applicant bears the onus
of establishing the existence of ancegtional case, do not go far enough. As the
evidence stands, on the assumption thaaph@icant was in receipt of the reply on
24 December 2008, there is no basis for catioty that this is an exceptional case
within art 8.3 of the UNDT Statute. (I amware of the line of decisions of the
Administrative Tribunal declimg to regard an applicast'delegation to counsel of
the conduct of an appeal as significant considering whether there might be
“exceptional circumstances” within 111.2(f).istenough to say for present purposes
that these decisions may need to be radensd if the question arises before the
UNDT.) If the discretion is governed byleul11.2(f), | would come to the same

conclusion for the same reason.

64. On the assumption that the applicant did not receive the reply on
24 December 2009 and the request shoulddwesidered as having been made on
24 October 2009 rather than 12 Novembe®&® is also necessary to consider
whether waiver of the delay resultingpfn submitting the incomplete statement of
appeal is justified. It seems to me tkia¢ applicant (by his counsel) was reasonably
entitled to act upon the baglsat the request that mattdrevas that which had been
made on his behalf on 12 November 2008. €hemo evidence thalhe applicant or

Mr Danquah received the letters of 61dr November 2008, the respondent did not
attempt to prove that he did and there is no evidentiary presumption that he did so.
Even if those letters were received, itsmeasonable to act on the basis that the
requests of 11 and 20 November 2008 sthaumd would be understood by OHRM as
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Conclusion

66. The appeal was submitted within time and is receivable.

(Signed)
Judge Michael Adams

Dated this ¥ day of November 2009

Entered in the Register on thi& 8ay of November 2009
(Signed)

Hafida Lahiouel, Registrar, New York
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