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Introduction 

1. T h e Applicant is cont es t i n g the Administ ration’s decision not to select him for 

a vacant post of a P-4 interpr e t e r. 

2. T h e vacan c y was adver t i s e d on 31 December 2007.  The Applicant submi t t e d 

his applic a t i o n on 4 January 2008, and his appl i c a t i o n met the crite r i a for eligi b i l i t y 

for a latera l move under sect i o n 5.4 of Administ r a t i v e In struction ST/AI/2006/3.  The 

Applican t ’ s docume n t s were provid e d to the progra m me cas e office r 15 days after the 

vacanc y annou n c e me n t.  He was the only sta ff me mber eligib l e for conside r a t i o n at 

the 15-day mark. 

3. Although the Applicant ’ s docume n t s were provide d to the case officer before 

the expiration of 15 days after the vacancy announcement, his suitability for 

appoint me n t was not assesse d until the app licat i o n s of 30-day candidat e s were also 

conside r e d.  As it happene d there was anot her candidate – also unsuccessful – who 

was eligi bl e to be consi de r e d as a 15-day candi da t e but did not submi t his appli ca t i o n 

within the prescribed period.



  Case No. UNDT/NY/2009/029/JAB/2008/067 

  Judg men t No. UNDT/2009/022 

 
Article 101.3 of the Charte r of the United Nations — 
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which case the deadl i n e shall be 60 calenda r days after postin g. Staff 
me mber s are encour a ge d to submit thei r appl i c a t i o n s as early as 
possi b l e, becaus e staff fulfi l l i n g the eligi b i l i t y requ i r e me n t s set out in 
sectio n 5.4 shall be consid e r e d 15  calendar days after posting, and 
those fulfilling the eligib i l i t y requir e me n t s set out in sectio n 5.5 shall 
be consid e r e d 30 calenda r days after postin g. 

6.2 Applicatio n s of candida t e s eligib le to be consider e d at the 15-
day mark but receiv e d before the 30-day mark shall nevert h e l e s s be 
trans mi t t e d for consi d era t i o n to the depart me n t/offi c e, provi d e d that 
the head of depar t me n t/offi c e has not submi t t e d to the centra l revi e w 
body a propos a l for one or more candid a t e s eligibl e to be  consi d e r e d at 
the 15-day mark.  Applicat i o n s for a vacanc y poste d with a 60-day 
deadl i ne from candi d a t es eligi bl e to be consi d e r e d at the 30-day mark 
but recei v ed after w a r d s shall be trans mi t t ed with all the other 
appli c a t i o ns recei v e d befor e the deadl i n e. 

6.7 Applicati o n s shall be submit t e d to OHRM or the local 
perso n n e l offic e, as indic a t e d in the vacan c y annou n c e me n t. OHRM or 
the local personnel office shall transmi t electr o n i c a l l y to the 
depart me n t/office concer n e d at th e 15-, 30- and 60-day marks the 
appli ca t i o ns of candi d a t e s eligi b l e to  be consid e r e d at each of those 
dates …. 

7.1 In considering candidates, progr amme managers must give first 
priori t y to latera l moves of candi d at e s eligi b l e to be consi de r e d at the 
15-day mar k under sectio n 5.4.  If no suitab l e candid a t e can be 
identi f i e d at this first stage, can di da t e s eligi b l e at the 30-day mark 
under section 5.5 shall be consider ed.  Other candidates shall be 
consid e r e d at the 60-day mark, where applic a b l e. 

7.5 For candid a t e s ident i fi e d as meetin g all or most of the 
requir e me n t s of the post, interv iew s and/or other appropri a t e 
evalu a t i o n mecha n i s ms, such as wr itt e n tests or other asses s me n t 
techn i q ue s, are requi r e d. Competen c y-based inte r vi e w s must be 
conducted in all cases of recrui tme n t or promotio n. Programme 
manage r s must prepar e a reason e d and docume n t e d record of the 
evaluati o n of those candidat e s again s t the requi r e me n t s and 
compe t e n c i e s set out in the vacan c y annou n c e me nt.” 

Evaluation and Selection Guidelines for Action by Programme Case Officers and 

Heads of Departme nt under ST/AI/2006/3 (the “Guidelines”) — 

“1. Human Resources Case Offi ce r s (HRCO) in OHRM or Local 
Perso n n e l Offic e s … w i l l relea s e the appli c a t i o n s of eligib l e applic a nt s 
at the relevant marks, e.g. 15-day, 30-day and 60-day marks.  15 days 
after the postin g of the vacanc y, the PCO [Programme Case Officer ] 
will recei v e the list of eligi b l e candi d a t e s applyin g for a later a l move, 
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i.e., the 15-day mark candidates who meet the criteria describe d under 
sections 5.1 and 5.4 of ST/AI/2006/ 3….  After the 30-day mark, the 
HRCO will relea s e th e 30-day candidates unless the PCO and HOD 
[Head of Departme nt] have identifie d one or more suitabl e candida t e s 
from the 15-day list and the HOD has submi t t e d a propos a l to the 
Central Review bodies or the submi ssion of the proposal to the Central 
Review bodies is immi nen t … 

7. After recei vi n g appli c a t i o n s at each stage of the proce s s (15-, 
30- or 60-day mark), the PCO proceeds with the evaluation of the 
candidates.  PCOs are requir e d to conduc t compe t e n c y-based 
interv i e w s and/or apply other appro pr i a t e evalua t i o n mecha n i s ms, such 
as writt e n tests or other asses s me n t techni q u e s, for candid a t e s who are 
ident i f i e d by the PCO as meeti n g all or most of the requi r e m e n t s of the 
post and who are applyi n g for appoin t me n t or promot i o n at the 30- and 
60-day marks.  Competen c y-based inter vi e ws are encou r a g e d for 
appli ca n t s appl y i n g for a latera l move at the 15-day mark.  The 
compe t e n c i e s can be found in  ST/SGB/1999/15 and the booklet United 
Nations Competencies for the Future.” 

The Applicant’s case 

6. T h e Applicant contends that the langua ge of sec 7.1 of ST/AI/2006/3 is 

specif i c and bindin g: latera l candid a t e s must  be given first prio rity, and 30-day and 

60-day candida t e s can be conside r e d onl y if no suitabl e 15-day candida t e s are 

identif i e d.  According to the Applicant,  had the Administ r a t i on applied the proper 

proce d u r e, he would have been the only candid a t e, and, becaus e he was found 

suita bl e for the post, there was no occas i o n for consid e r i n g the othe r candid a t e s and 

he would have been selecte d.  Alt hough, of course, the other instrume n t a l 

requir e me n t s are releva n t and provid e the context in which ST/AI/2006/3 is placed, 

the very general i t y of their languag e doe s not permi t the argume n t that the plain 

language of ST/AI/2006/3 should be read down or qualified; indeed, that meaning is 

entire l y consis t e n t with the more ge nera l la ngua g e of the Charter a nd the Staff Rules.  

The Guidelines are subordin a t e to the Ad ministrative Instruction, cannot qualify it 

and must be interpre t e d consis t e n t l y with it .  The Applica nt submi t s  that, in faili n g to 

selec t him for the vacan c y, the Administ r a t i o n was in breach of its own rules 

concern i n g the priorit y given to lateral moves. 
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7. A seconda r y argume n t advan c e d by the Applican t is that the selec t i o n of a P-3 

candida t e over the Applican t,  who was a P-4 staff me mber, demonstrates that the 

Applicant was not afforded fair and due c onsideration for the pos ition.  He contended 

that it would be reason a b l e to infer that a person of the higher level has a degree of 

superior i t y in a selectio n exercise over a person of a lower level unless infor mation to 

the contra r y was provid e d.  The conc lu s i o n dr awn by the Applicant from the fact that 

a P-3 candida t e was select e d is a non sequitur.  Not surprisi n g l y, this argument was 

not seriou s l y presse d at the hearin g.  It is, of  course, quite possib l e that an eligib l e P-3 

applica n t will be more suita b l e for a part i c u l a r posit i o n than a P-4 applic a nt.  

Suitabil i t y for appoint m e n t depends upon indi vidual attributes and mere professional 

level and grade do not give signific a n t infor ma t i o n about the compa r a t i v e attri b u t e s 

of any two or more candida t e s.   The mere fact that a P- 3 candidate was preferre d to 

the Applicant is not suff i c i e nt to sugge s t, let alone esta b l i s h, that the select i o n proc es s 

was unfair.  In light of my decisi o n on th e prima r y issue s in this case, it is not 

neces s a r y to analy z e this  part of the Applican t ’ s submi s s i o n furth e r. 

The Respondent’s case 

8. T h e crux of the Responde n t ’ s argume nt is that in matt e r s of promo t i o n and 

appoi n t me n t the param o u n t consi de r a t i o n is  the necess i t y of securi n g the highes t 

standa r d s of effici e n c y, compet e n c e and in tegri t y, and this para mou n t consid e r a t i o n 

cannot be overri d d e n by any other factor s.  The Respond e n t submits that the 

interpr e t a t i o n of ST/AI/2006/3 for which the applica n t conten d s would undermi n e the 

Charter and the Staff Rules, in short, the duty of the Secreta r y- General to employ the 

best person in every positio n.  

9. I t is submitt e d by the Respond e n t that the priority consideration requireme nt 

is satisfi e d where any advanta g e provid e d to  the 15-day candida t e s can be identified.  

In the present case, claims the Respondent, the specific advant age is the chance 

provided to the 15-day candida t e s to be consi de r e d ahead  of the 30-day and 60-day 

candid a t e s.  This gives 15-day candid a t e s th e opportun i t y to be first appraise d against 
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a smaller pool of applicants, but does not pr eclu de the conside r a t i on of other eligible 

candi d at e s later in the proce s s. 

10. T h e Respon d e n t conten d s that the word “s hall ” in the last senten c e of sec 4.5 

of the Adminis t r a t i ve Inst r u ct i on means “may” and does not oblig e the 

Administ r a t i o n to obey the specif i e d requi r e me nt to consider the 15-day candidates 

15 calendar days after posting.  It is submitt e d that the re sour c e s to do so are only 

rarel y if ever avail a bl e.  Indeed, counse l  for the Secret a r y-General argue d that the 

releva n t office r was entitl e d to disreg a r d the requi r e me n t even if he or she could 

compl y and simply decid e that the 15-day candidates would simp ly be added to the 

same pool as the 30-day candid a t e s and the best of the total number of candid a t e s 

should then be appoint e d, even if one of the 15-day candida t e s is suitabl e for 

appoin t me n t.  It was submit t e d that the office r is entit l e d to take this cour s e of actio n 

to incr e a s e the size of the total pool and hence the chance that a more suitab le 

candidat e might be found than  the suitable 15-day candidate. 

The scheme of ST/AI/2006/3 

11. Before turni n g to the terms of these para gr a p h s, it is useful to set out briefly 

the cont ext in which they appear.  ST/A I/2006/3 is a comprehensive instrume nt 

dealing with the system of staff selecti on which, as para 2.1 says, “integrates the 

recrui t me n t, place me n t, promo t i o n and mobil i t y of  staff”.  Para 2.2 states that it is an 

expec t at i o n that the staff “up to and in clu d i n g those at the D-2 level… [wi l l ] mo ve 

periodically to new functions  throughout their car eers”.  The paragraph goes on to 

state — 

“To facil i t at e and regul a t e mobi l i t y, the system provi d e s for the 
circul a t i o n of all vacanc i e s and anticipated mission needs…, defines 
maxi mu m period s of occupan c y of posts, requires that vacancies be 
made available in the first instance for lateral moves of eligible staff 
before other candidates may be considered for selection and speci f i e s 
the later al mobil i t y requi r e me n t appl icable before a staff me mber may 
be promot e d to the P-5 level.”  (Italics added.) 
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adopted to distingu i s h between  the mandator y and the indi cative requirements.  Thus, 

the second senten c e and followi n g read — 

“The deadlin e for vacanci e s at the Profess i o n a l level and above shall 
normally be 60 calendar days after posting, unless, as may be done for 
particul a r cases of unantici p a t e d vacancie s, OHRM has exceptio n a l l y 
approv e d a 30-day deadli n e.  The dead l i n e for vacan c i e s in the General 
Servi c e and relat e d catego r i e s shall normally be 30 calenda r days after 
posti n g, unless it has been establ i s he d to the satis fa c t i o n of OHRM or 
the local perso n n e l offic e that there are no suitable internal candidat e s 
at the duty statio n, in  which case the deadlin e shall be 60 calendar 
days after postin g.  Staff me mber s are encour a g e d to submit their 
appli c a t i o ns as early as possi b l e, be



  Case No. UNDT/NY/2009/029/JAB/2008/067 

  Judg men t No. UNDT/2009/022 

 
What is very clear when the rest of the paragraph is considered, is that this is not 

either describ i n g or prescri b i n g merely the normal or usual case.  If it were 

unders t o o d that the consid e r a t i o n of applicat i o n s might be delayed beyond the 15 or 

30 calenda r day timefr a me, then it would have  been easy to phrase the exhort a t i o n in 

languag e that suggest e d time ly submi ss i o n becau se of the risk that  applications could 

be consid e r e d from the 15th or 30th day and thus that a late appli ca n t migh t miss out 

on the priori t y.  In this event, the draft s person could have used the phrase “shall 

norma l l y ” or even “may” or “coul d be”.  Havi ng regar d to the use in the immed i a t e l y 

prece di n g sente n c e of the first of these phras e s  earli e r in the para g r a p h, it seems clear, 

though perhaps surpris i n g, that no such possibi l i t y was conside r e d if the require me n t 

was intende d to be merely indicat i v e. 

17. I t is true that, on rare oc casions, “shall” is interpre ted as “may”, though more 

often “may” is interpr e t e d as “shall ”.  It is not necess a r y  here to undertak e a lengthy 

discuss i o n on the use of “shall” in legisla t i ve or regulat o r y instrume n t s.  By and large, 

its use is deprec a t e d becaus e it does not have  a single meani n g in ordin a r y usage.  

However, its use will almost always i ndica t e a mandat o r y and unqual i f i e d direct i o n 

or comma n d or requi r e me n t.  It has been he ld to mean “may” when an excep t i o n is 

speci f i e d or neces sa r i l y impli e d but thos e are cases where the except i o n gives the 

meanin g.  In the well known text Black’s Law Dictionary (West Publishing Co, 1990, 

6th ed), under “Shall” the author s write (citing US authorit y) — 

“As used in statut e s, contrac t s or the like, this word is gener a l l y 
imper a t i v e or manda t o r y.  In common or ordinary parlance, and in its 
ordina r y signi f i c a t i o n, the word “shall ” is a word of comman d, and 
one which has always or which must  be given a compul s o r y meani n g; 
as denoti n g oblig a t i o n.  The word in  ordina r y usage means ‘must ’ and 
is inconsi s t e n t with a concept of discreti o n … ” 

The author s note that, on occasi o ns, “shall ” may be interpr e t e d as “may” but cite 

exceptional cases which are not analogous to the present.  Of course, the 

inter p r et a t i on of any word in a legal instr u me n t must take into accou nt the instr u me n t 

as a whole and anythi n g in it that might suggest a qualification or exception to the 
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primary me anin g or ordinar y usage.  (S ee also the useful discussi o n in Garner, A 

Dictionary of Modern Legal Usage 2nd ed, OUP.) 

18. I t was submi t t e d by Mr Marge t t s on behal f of the Secre t ar y-General that 
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management (27 June 2001), Resoluti o n A/RES/59/266, Human resources 

management (15 March 2005), Resolution A/RES/61/244, Human resources 

management (30 January 2007) and the useful hi story containe d in  the Secretary-

General’s Report A/62/215, Implementation of the mobility policy (8 August 2007).  

The fact that both the ma ndat o r y langua g e and the timefr a me in sec 4.5 of the 

Administr a t i v e Instru c t i o n have rema in e d th e same over this period could scarce l y be 

regarded as an oversight by either the S ecret a r y-General or the General Assembly.) 

21. M y attent i o n was brought by Mr Marget ts to sec 5.4 of ST/AI/2006/3, which 

uses “shal l ” and “may” with appar e n t incon s i s tency.  It is not nece s s a r y to analys e the 

provi s i o n in detai l.  It is enoug h to point out that “shall” is used to designa t e a class to 

which the relevan t staff me mber belong s in  certain events and those events “may” 

occur.  The use of “may” desig n a t e s actio n s to be taken which might or might not be 

necessa r y, dependin g on whether an applica t i o n is made by the staff me mber.  There 

is no inconsistent use.  This clause does not  provi d e assist a n ce in the interpr e t at i o n of 

sec 4.5.  

The meaning of sec 6.2 of ST/AI/2006/3  

22. T h e expec t a t i o n that inter n a l candi da t e s would (or at least c ould) actually be 

consider e d at the 15-day and 30-day marks is  repeated in sec 6.2.  Where an eligib l e 

15-day candid a t e has put in his or her appli ca t i o n after the 15-day period has expired 

but befor e 30 days have expir e d, it must still be trans mi t t e d for consi d er at i o n but only 

if the relev a n t manag e r “has not submi t t e d to the centr a l revi e w body a propos a l for 

one or more candi d a t e s eligi b l e to be cons ider e d at the 15 day mark”.  This provisio n 

there f o r e envis a g e s the possi b i l i t y that the proces s of selectio n would end with the 

identif i c a t i o n of a suitabl e 15-day candidate.  Thus, if the Responde n t ’ s argument s 

were accept e d, some 15-day candid a t e s woul d be treated in one way and others 

diffe r e n t l y depen d i n g merel y on timet a b l e ra ther than on the eligibi l i t y which is 

accor d e d to them in sec 5.4. 
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in time.  Such a “chan ce ” in these circu ms t a n ce s is plainl y illus o r y.  Further mo r e, it 

would reduce the entitl e me n t s of 15-day sta ff membe r s in respe c t of later a l moves to 

a lotter y in which the manag e me n t could, if  it chose, ensure that the winnin g ticket 

was not in the barrel.   

27. T h e Respo n d e n t ’ s conte n t i o n s requi r e th e words “If no suitable candidate can 

be ident i fi ed at this first stage ” in the s econd sentence to mean, in effect, “If no 

suit a bl e candi d a t e can be ident i fi e d at this firs t stag e because the PCO has not yet 

assessed the 15-day candidates, candid a t es eligi b l e at the 30-day mark under secti o n 

5.5 shall be consid e r e d ”.  I have alread y explai n e d that one fundame n t a l object i o n to 

this inter pr et a t i o n is that the posit i o n of  the 15-day candidat e s would then vary 
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28. I f, then, 15-day candida t e s can sometime s be conside r e d before the 30-day 

candid a t e s are consid e r e d but some ti me s  not (upon the case conten d e d for by the 

Respon d e n t), upon what princi ple would ma nageme nt d ecide which course to 

undertake?  If the issue we re practic a b i l i t y, so that 15-day candidates would be 

consid e r e d on the 15th day or, at all events, befor e the 30th day, if it were pract i c a bl e 

to do so, but otherw i s e compet e with the 30-day candid a t e s, then the outcome would 

depend on the staffi n g and priori t i e s at any pa rti c u l a r time and plac e: at one time and 

place the 15-day candi da t e s would be consi d e r e d befor e the 30-day candi d a t e s and, if 

suitab l e, one of the m would be appoin t e d ; on the follow i n g week or in a differ e n t 

country, the 15-day candidat e s would join the 30-day candida t e s in the same pool 

and, even if suitabl e, would not be appoin t e d if a more suita ble 30-day candidate 

were found.  If practic a b i l i t y were not the touchst o n e, what else might guide the 

manage me n t ’ s decisi o n?  Perhaps the suppos i t i o n that amongs t the likely 30-day 

candidates there would be one plainly superior in  attri b ut e s to a 15-day candi d a t e 

who, though suita b l e, was not as good.  Permit t i n g an assess me n t of this kind to 

deter mi n e the matte r would obvio u s l y lead to  uncertainty and unpredictability.  The 

essent i a l vice is that there would be, in the hypothe s i z e d situat i o n, no guiding 

princi p l e, clear both to potent i a l and se rving staff and manageme nt and capable of 

yieldi n g consi s t e nt resul t s that could be appli e d to latera l trans fe r s by inter n al 

candidates.   

29. I t is no answe r to this probl e m to point to the gener al langua g e of the Charter 

or the Staff Regulations, as was attempte d by the Respondent here.  That language 

affords no real guidance in the particul a r s ituat i o n being consid e r e d here.  The very 

necessity for ST/AI/2006/3 is predicated upon the unde rstanding – which cannot be 

gainsa i d – that it is necess a r y to create a system or structure design e d to delive r the 

outcome s those instr u me n t s manda t e and the aspirations they express.  It is not 

appropr i a t e to identif y one particu l a r provis i o n in isolati o n and questio n its 

appropr i a t e n e s s.  The questio n must be whet
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This provisi o n requir e s the process e s that are listed in the first sentenc e, though not 

necessarily intervi e w s, to be applie d to all candid a t e s.  Competenc y-based interv i e w s 

are, however, mandato r y for recruit me n t or  promo t i o n.  The spec ification of this 

requir e me n t would not be necess a r y if all classe s of candid a t e were requir e d to be 

inter v i e w e d.  A lateral tran s fe r at the 15- day mark, of course, is not a promot i o n (as 

disti nc t from a later al trans fe r at the 30-day mark), nor, in ordina r y parlan ce, is it a 

recrui t me n t, which impli e s a movem e n t from outside the particular office, if not from 

outsid e the Organi z a t i o n.  As used in th is Administ ra t i ve Instr u c t i on, the latera l 

transfer of a 15-day candidate is neither a recruit me n t nor a promoti o n and therefo r e 

such a candid a t e need not necessa r i l y be interv i e w e d.  (I have assu me d that all 

interv i e w s are compet e n c y-based.  Even if this assumpt i o n is mista k e n, the logic is 

unchange d.) 

35. T h i s provi sio n place s a furth e r obsta c l e in the path of the argume n t advan c e d 

on behalf of the Secreta r y-General.  (As ha s been seen, sec 7.5 envisage d in its first 

itera t i o n in 2002 that the modes of assess ing 30- and 60-day candidates could differ 

from those applying to 15-day candidat e s.)  If the 15- and 30-day candidates fell into 

the same pool so that the mo st suitab l e of them would be appropriately appointed, 

then it would be very diffi c u l t to compa r e th em since each class might well have been 

subjec t e d to differ e n t me thod s of ev alua t i o n.  It matter s not that they might have been 

– becaus e of the encour a g e me n t me ntio n e d – subjec t e d to the same proces s.  The 

point is that the claus e unmi s t a k a bl y e nvisage s that differen t processe s might be 

appli e d to each class.  It must follo w that it could not be appr opriate to place both 

classe s in the same pool.  It is no answer to  say that it would be approp r i a t e to do so 

where, as it happen e d, both classe s were subj ecte d to identica l me thod s of evaluat i o n, 

since we are dealin g with th e proper interpreta tion of sec 7.1.  It is an impossible 

inter p r et a t i on to say that that claus e manda t e s both  processes, namely on the one hand 

one in which the 15-day candida t e s are conside r e d first and only if none are found 

suitab l e are the 30-day candida t e s consid e r e d , and on the other hand one in which the 

15- and 30-day candidates are placed in the same pool, the suitabl e candida t e s then 
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the whole syste m of equal treat me n t if the choice of the most suitab l e candid at e was 

from a group some of whom had bee n eval ua t e d by one proces s and others by anothe r 

proce s s.  Both 15- and 30-day candid a t e s must , in principle, be s ubje ct e d to the same 

evalua t i o n proce d u r e s if they are to be co mpare d to each other.  The provisi o n in sec 

7.5 that they might not be demonst r a t e s that  this interpretation cannot be correct.   

36. T h e r e cannot be a pool of  suitab l e candida t e s iden tified for the purpose of 

select i n g the most suita bl e which conta i n s candid a t e s from both these class e s, since 

this could require compa r ison between candi dates whose suitability was assessed by 

differ e n t me thod s, in one case withou t a comp et e n c y-based intervi e w and in the other 

with such an intervie w.  That this might be the case (w hich the logic of the language 

itsel f compe l s) is reinforc e d by the Guide lin e s (which, howeve r, must be used with 

cauti o n as they const i t ut e a subor d i n a t e instr ume n t; this issue is discu s s e d furth er 

below) —  

“7. After recei vi n g appli c a t i o n s at each stage of the proce s s (15-, 
30- or 60-day mark), the PCO proceeds with the evaluation of the 
candidates.  PCOs are requir e d to conduc t compe t e n c y-based 
interv i e w s and/or apply other appro pr i a t e evalua t i o n mecha n i s ms, such 
as writt e n tests or other asses s me n t techni q u e s, for candid a t e s who are 
ident i f i e d by the PCO as meeti n g all or most of the requi r e m e n t s of the 
post and who are applyi n g for appoin t me n t or promot i o n at the 30- and 
60-day marks.  Competen c y-based inter vi e ws are encou r a g e d for 
appli ca n t s appl y i n g for a latera l move at the 15-day mark.  The 
compe t e n c i e s can be found in ST /SGB/1999/15 and the booklet United 
Natio n s Competen c i e s for the Future.” 

The obligations of the Programme Case Officer are differen t i at e d betwe e n the 

applica t i o n s of 30- and 60-day candida t e s on the one hand and 15-day candidates on 

the other.  The former group must be subj ected to competency-based interviews and 

the latter need not be, although PCOs are encouraged to require  them.  Thus the 

Guidelines envisage two diffe re n t evalua t i o n proces s e s.  Where this occu r s suit a ble 

candid a t e s from the one group cannot be co mp are d to suitabl e candida t e s from the 

other.  The Guidelines are therefo r e drafte d on the assumpt i o n that such a compa r i s o n 

will not occur.  As I have alrea d y expla i n e d, it is irre l e v a nt to consi d er the possi bi l i t y 
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that, as it might have happen e d, these candi da t e s might have been subject e d to the 

same proce s s.  

37. I t might be helpful if this point were made in another way.  If th e 15- and 30- 

day candid a t e s are placed in the same pool and the most suita b l e of them is to be 

selected, each must be given equal treatm ent.  It follows that 15-day candidates 

canno t have any “prio r i t y ” and the disti n ct i o n between them and 30- day or other 

candi d a t e s is remove d.  This must destr o y the elabor a t e and carefu l l y const r u c t e d 

scheme desig n e d spec i fi c a l l y to encour a g e mobil i t y by giving prefe r e n t i a l 

conside r a t i o n to 15-day and, for that ma tter, in their turn, 30-day candid a t e s. 

38. T h i s also follows from para 1(e) of the Responsibilities of the Programme 

Manager as listed in Annex II of the Instru c t i o n, which clearl y assume s that there 

may be some candidates who are not interv i e w e d; by elimin a t i o n, these can only be 

15-day candida t e s. 
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too late, so that appoin t me n t s can be made in a timel y way.  It is also essen t i a l to 

guarant e e a certain level of employme n t s ecuri t y or else excelle n t potent i a l 

candi d at e s will be disco u r a g e d from seeki n g emplo y me n t or excel l e n t emplo y e e s will 

move to other jobs because they are concern e d that perhaps they wi ll be witho u t a job 

next week or next mo nth, so that pe riodi c a l l y throwin g open every job to open 

competit i o n could well be counter-producti ve.  Giving employees or would-be 

employ e e s certa i n advan t a g e s in seekin g other jobs within the Organiza t i o n which 

can widen their experi e n c e and enable cro ss-fertili z a t i o n of experie n c e encour a ge s 

not only employe e s and would-be employ e e s but is good for the Organiz a t i o n: 

mobili t y has obviou s advant a g e s not only for the employ e e but also for the United 

Nation s.  An organi z a t i o n as large and multif a r i o u s as the UN obviou s l y must use 

these and many other methods of employee se lectio n and deployme n t as part of its 

approa c h to the comple x and changi ng dema n d s place d upon it.   

41. Another extre me l y impo r t a nt aspec t of employme n t policy must be the 

creat i o n of and adher e nc e to clear rules to be follo w e d in all these situa t i o n s so that 

both staff and manageme n t underst a n d what th eir respec t i v e righ ts and obligations 

are.  This means that, althoug h there must inevit a b l y be permit t e d – indeed, requir e d 

– a discret i o n a r y judgme n t as to the suit abil i t y of the various candidat e s for any 

particu l a r selecti o n, the possibi l i t y that the rules will have arbitrary or capricious 

appli ca t i o n, espec i al l y with unequa l eff ec t, for reaso ns that are unexa mi n a b l e or, 

perhaps, just accide n t a l, must  be assiduously guarded against.  Accordingly, where an 

Administra t i v e Instruc t i o n is clear, unambig u o u s and unqua lif i e d, it will only be in 

the clear e st case that it will be held to ha ve a differe n t meanin g because of words of 

genera l polic y drawn fr om anothe r, albeit super i o r instr u me n t: the maxim generalia 

specialibus non derogant (the genera l does not qualif y the partic u l a r) is not only a 

sensibl e canon of constru c t i o n, it is also a common sense expres s i o n of just and fair 

deali n g.  Here, if the argume n t for the Respo n d e n t be accept e d, the speci f i c right to 

appoi n t me n t on the plain text appar e n t l y gi ven to the Applicant was taken from hi m 

becaus e the partic u l a r manage r decide d that  a better candi da t e might be found in the 

30-day pool.  The case is not improve d by the apparen t fact – as I was informe d by 
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Mr Margett s from the bar table – that th is has been widely done and apparently 

approved by the Secretary-Gene ral himse l f.  If the Instr u ction was not to be applied 

accordi n g to its plain terms, why was the Inst r u c t i o n not eithe r amend e d or staff 

me mbers informe d that they should not rely on its terms?     

42. I t is not surpri s i n g that the injunc t i o n of the Charter is th e securing of “the 

highest standa r d s of efficie n c y, compete n c e,  and integrity….” nor that this stand a rd 

applie s not only to the selecti o n of staff but  also to the condi t i o n s of servi c e: these 

two element s are inextri c a b l y  bound together.  It is obvious , moreover, that there are 

any number of ways by which achieve me n t of  these goals may be appr oached which 

could well be inconsistent.  The balancing of competing or contradictory policy 

objectives is not only difficult but it is dyna mi c, as the Organiza t i o n changes and it 

respon d s to changi n g dema nd s.  It is inevit a b le that there will be legitimate areas of 

debate and reasona b l e differe n c e, in which some will say that too much emphasi s is 

given to one aspect or other and others wi ll disag r e e.  This is all a quest i o n of 

judgme n t and diffic u l t judgme n t  at that.  Fundamentally, of  course, the role of the 

Secre t a r y-General is to make that judgme n t .  He or she does not act alone but withi n 

the very struct u r e of the Organi z a t i o n its elf, of which the other organs of the 

Organ i z at i on are also a criti c al l y impor t a nt pa rt.  It may be that, in individu a l cases, 

the Tribuna l will find it necessa r y to corr e c t admi n i s t r a t i ve decisi o n s made by the 

Secret a r y-General – though it will do so, almost certai n l y,  by reference to the very 

rules of the Organiz a t i o n wh ich the General Assembly adopte d under Art 101.1 of the 

Charter and he or his predece ssors have promulgated – but  it would be only in the 

most unlik e l y case that an Administ r a t i v e Inst ruction would be held to be outside the 

autho ri t y veste d by Chapter XV of the Charter in him as the chief admi n i s t r a t i ve 

offic e r.  Accordin gl y an argume n t – such ma de here by Mr Margett s – that the plain 

language of the Administrative Instruct i o n, if unqualif i e d, is contrary to the 

requi r e me n t s of the Charter must be exami n e d with great care before it is accept e d. 

43. H e r e, the Respon d e n t ’ s argume n t amount s to saying that considering only 15-

day candida t e s first and then moving onto c onside r i n g the 30-day candida t e s only if 
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consid e r a t i on ” was “the neces si t y of secu ri n g the highest standa r ds of effici e n c y, 

competence, and integrity” and that the Secretary-General was in breach of this 

require me n t by “establ i s h i n g as a ‘param o u n t ’ condi t i o n th e search, however 

legiti ma t e, for ‘as wide a geog raphical basis as possible’” ( vide the concluding 

senten c e of Art 101.3) which involv e d, in th is case, the appoin t me n t of a nation a l 

from a francop h o n e African country.  The Administrative Tribuna l held that this 

require me n t had the effect of “elimin a t i n g the paramo u n t cons ider a t i o n set by the 

Charter in the interests of the servi c e ” and, accordi n g l y, was in breach of the 

paramou n t c y provisi o n s and unautho r i z e d. 

45. I t is, of course, appropri a t e that the Tribun a l should accord every respec t to 

the decisi o n s of the Administr a t i v e Tribun a l but they are not binding authority.  The 

decisio n in Judgmen t 310 concerns a case, howe ver, rather differen t  to the present.  

The Secret a r y-General in that case had made an ad hoc decisi o n that cut across the 

provisio n s of the Staff Rules that rela te d to appoin t me n t s of the kind being 

consi d e re d, Rules which gave the Appellan t certai n legal right s permi t t i n g him to 

apply for the post in question.   It was not consist e nt wi th the Staff Rule s that the 

Secre t a r y-General, in effec t, prevent e d th e Appellant from applying for the post in 

quest i o n and his decisi o n could have b een nulli fi e d on that ground alone: the 

Secreta r y-General attempt e d, it seems, to make an exception but the power to do so 

contain e d in Rule 112.2 did not permit this to  be done in these circums t a n c e s and in 

this manner. Here, the questi o n conce r n s the prop e r interp r e t at i o n of the rele v a nt 

Administ r a t i v e Inst ruction and not an ad hoc decision.  

46. H o w e v e r, the Administr a t i v e Tribun a l dealt with the case upon a quite 

differ e n t and more fundame n t a l basis by concluding that the impugned decision was 

incons i s t e n t with the paramo u n t c y provis i ons.  One di fficulty in applying this 

decisi o n is that there is no proces s of reason i n g discl o se d that leads to it: it is merel y 

stated as a conclus i o n.  I regretf u l l y find myself in disagre e me n t with the Tribuna l ’ s 

conclu s i o n about this incons i s t e n c y.  I am, with unfeign e d respect, unable to see how 

the limita t i o n of candid a t e s to  francophone African nationals is inconsistent with the 
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follows that, if the Guidelin es are incons i st e nt with the Administ ra t i ve Instr u c t i on, 

the Guideline s must be read down. 

51. At all events, when proper l y conside r e d, cl 1 is consi st e n t with rathe r than 

contradi c t o r y of the interpre t a t i o n of ST/A I/2006/3 which I have proposed.  The first 

sentence sets out the responsi b i l i t y of the Human Resource s Case Officers to post 

vacan c y annou n c e me n t s after the Central Review Body has approved the evalua ti on 

crite r i a.  Then the HRCOs are to “relea s e ” the applic a t i o ns at partic u l a r “marks ”, 

which is a reference it seems to the timet able of 15, 30, and 60 days after posting of 

the vacanc y.  I was informe d by Mr Marget t s, and it was agreed by Mr Gorlick for 

the Applicant, that “rele a s e ” simpl y meant passi n g the appli c at i o n s on to the PCO.  

The next sentence states that 15 days after the posti n g the PCO will recei v e the 

appli ca t i o ns of the eligi b l e 15-day mark  candi d a t es toget h e r with the roste re d 

candi d at e s also eligi b l e to be consi d e r e d for later al moves.  Then the Guidelin es 

provid e that, after the 30-day mark, ie after the period of 30 days has expired from the 

posti n g date, the HRCO will “rel ea s e ” (ie de liv e r) the appli c at i o n s of the 30-day 

candid a t e s unless the PCO and the Head of Departme n t have identi f i e d one or more 

suitabl e candid a t e s from the 15-day list a nd submission to the Central Review Body 

has occur r ed or is immin e n t.  Thus, it will be seen that the Guidelin es envisa g e at 

least the possi b i l i t y that the 15-day candida t e s will be or might have been assessed for 

suitability before the period of 30 days ha s expired, in which ev ent 30-day candidates 

will not be consi d e re d sinc e thei r appl i c at i o n s will not be relea s e d.  The Guideline s 

say nothing about consid e r i n g the suitabi l i ty of 15-day candidates after the 30-day 

mark, nor that where that is yet to be done at the 30-day mar k, the 15- and 30-day 

candida t e s are to be placed in the same pool. 

52. Clause 3 of the Guidelines, however, does imply that the 15- and 30-day 

candi d a t e s might be consi d e r e d in the same pool.  This implica t i o n arises from the 

itali ci z e d phras e in the claus e —  

“3. In the event that the Departme n t has not submi t t e d the propo s a l to 
the Central Review bodies or if such submi s s i o n is not immi n e n t, and 
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the PCO asks the HRCO not to release the 60-day eligibl e candida t e s 
since he/she intends to recommend candidates from the 15- and/or 30-
day list, the HRCO will never t he l e ss relea s e appli c a t i o n s of candi d a t e s 
eligi b l e to be cons i de r e d at the 30-day mark and staff me mbe r s elig i bl e 
to be consi d e r e d at the 60-day ma rk, e.g., staff who are at the same 
level of the post but who have applie d after the 30-day mark; staff 
applying for promotion to posts on level higher but have applied after 
the 30-day mark; staff applyin g for promot i o n two levels or more 
above their own level; staff whose appoi n t me n t is limite d to servic e 
with a particular office; and other staff me mb ers serving in entitie s 
which are admi ni s t e r e d by the UN and apply the new staff selection 
system (e.g., UNEP, Habitat, ODC, ICTR, ICTY).”  (Italics added.) 

It will be seen that the clau s e assume s th at it is possib l e that the PCO might have 

decide d to recomme n d applic a n t s from a pool  that contain s only 15-day candida t e s, 

or a pool that contain s only 30-day candida t e s or a pool that cont ains both 15- and 30-

day candidates.  If the correct  proce du r e is that the iden tification of a suitable 15-day 

candid a t e preclu d e s appoin t me n t of a 30-day candidate, there could not be a pool of 

candi d a t e s suita bl e for recom me n d a t i o n that include d both 15- and 30-day 

candida t e s.  This consequ e n c e arise s from the use of the c onjoint expression “and/or”. 

53. I have already stated why, in my opinion, ST/AI/2006/3 does not permit 

consideration of 30-day ca ndid a t e s where a suitabl e 15- day candidate has been 

ident i f i e d.  In my view the mere fact that the Guidelin e s appea r to assume that the 

procedu r e is differe n t does not affe c t the inte r p re t at i o n of the Adminis t ra t i ve 

Instr u c t i o n: first, the Guidel ine s are subord i n a t e to the Administrative Instruction;  

secondly, even allowin g (which, for reasons already given,  I do not think is correct) 

that the Guidelin e s can be used to autho ri t at i v el y interpr e t the Administ ra t i ve 

Instru c t i o n, an assumpt i o n is scarce l y an in terp r e t a t i o n; and, thirdly, an interp r e t a t i o n 

that directly contradicts th e language of the Administrati v e Instru c t i o n cannot qualify 

as an interpre t a t i o n, let alone an authorit ative one.   

54. T h e use of the conjoin t “and/or” should be regarded as a draft i n g error and the 

word “and” omitt e d to bring the Guidelin es 
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Conclusion 

55. I n my view manage me n t should take serious l y the mandato r y  language in sec 

4.5 of the Administr a t i v e Instru c t i o n and make genuine attempt s to comply with its 


