Judgment No. 2023-UNAT-1402

Counsel for Appellant:









THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2023-UNAT-1402

11. In the meantime but unknown to Ms. Al Dawoud , on 16 January 2020 the Acting Head,
Field Legal Office (A/H/FLO) , JFO, by memorandum addressed to the Director of
UNRWA Affairs, JFO, had raised concerns about the propriety of the recruitment processes for
both posts for which Ms. Al Dawoud had applied.® This included the statement by
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second application with the UNRWA D T.11 This related to the recruitment process for the post of
C/FICIP. That application was registered as Case No. UNRWA/DT/JFO/ 2020/ 060 and we will
refer to this application by its UNRWA DT casenumber 2020/060.

16. There was likewise a series of interlocutory motions and orders in this proceeding and we
will only mention those that are germane to the appeal.’2 On 25 October 2020, the UNRWA DT
declined, although expressly saying thatit was “for the time being”, Ms. Al Dawoud’s motion
requesting the Dispute Tribunal to require the Commissioner-Generalto provide written evidence
from two named former staff members. That motion was reiterated by her on 23 November 2020
but that too was declined with the UNRWA DT then prohibiting her from filing any further such
applications upon pain of being ordered to pay costs for abuse of procedure. That instruction was
despite the UNRWA DT only recently having made its first decision “for the time being”, that is, at
least implicitly allowing or even inviting her to re -apply as she did. In fairness to the UNRWA DT
Judge who decided the cases now on appeal before us, the refusals to direct the production of
evidence had been made by another Judge who then retired. The Judge whose decisiorare now

appealed, did not make that threat to award costs against Ms. Al Dawoud.

17. On 20 February 2022, the UNRWA DT ordered that the two cases be consolidated for
hearing.13 In March 2022, the UNRWA DT encouraged the parties to attempt to resolve the cases
informally but , by early July 2022, they had been unsuccessful in doing so. Ms. Al Dawoud
subsequently filed a motion requesting consolidation of her two cases witha third application she
had brought to the Dispute Tribunal contesting a disciplinary sanction against her (Case
No. UNRWA/DT/JFO/2022/0 23). The motion for further consolidation was not granted. We

saynothing about the merits of that third (disciplinary) case ast is not before us for decision.
18. The UNRWA DT considered the two cases on the papers filed by the parties.
The UNRWA DT'’s Judgment

19. The UNRWA DT's single Judgment, issued on 14 July 2022, decided the two applications
by Ms. Al Dawoud, which the UNRWA DT had consolidated. Because there is no appeal against

111bid., para. 25.
12 |bid., paras. 26—56.
13 |bid., para. 40.
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the finding of liability in the UNRWA DT number 2020/ 030 case we will summaris e that part of
the impugned Judgment briefly.

20. Addressing the Agency
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decide applications contesting administrative decisions that are alleged to be in non-compliance

with a staff member’s terms of appointment or the contract of employment.

27. Alternatively, the UNR WA DT held that even if the application were to be construed as
contesting a final decision of non-selection to the post of C/FICIP, it was time-barred:
Ms. Al Dawoud had learned of her non-selection on 17 July 2019 but only submitted her RDRon
23 August 2020 after discovering the irregularities in the recruitment process2* TheUNRWA DT
said it was not empowered to extend the RDR deadline under Article 8(3) of its Statute and more
than 60 days had elapsed after 17 July 2019.

28. The UNRWA DT refused the Agency’'s requestto make an order for costs against
Ms. Al Dawoud, referred case numbea 2020/ 060 to the Commissioner-General of the Agency for
enforcement of accountability and made provision for interest on the monetary awards. There is

no appeal against these aspects of the Judgment.
Procedure before the Appeals Tribunal

29. On 9 January 2023, Ms. Al Dawoud filed an appeal of the impugned Judgment with the

Appeals Tribunal, to which the Commissioner- General filed an answer on 17 March 2023
Submissions
Appellant's  App eal

30. Ms. Al Dawoud requeststhe Appeals Tribunal to either remand the matter to the UNRWA
DT or to consider her
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31. Ms. Al Dawoud submits that the UNRWA DT erred in fact and in law when it found that
her application number 2020/060 was not receivable. She says that the UNRWA DT failed to hold
an oral hearing, i.e. failed to exercisejurisdiction vested in it and committed a procedural error.
Given also that the UNRWA DT repeatedly denied her motions to be provided with the written

testimonies of two staff members, she was prevented from presenting her evidence.

32. Ms. Al Dawoud submits that the UNRWA DT erred in fact and in law when it denied her
motion requesting a full reply from the Commissioner -General on the merits of the case and the
imposition of costs for abuse of process. By not complying with Order No. 040
(UNRWA/DT/2022), paras. 8(1)(a), 8(1)(b) and 8(1)(c), and filing a reply containing only formal
arguments, the Commissioner-General demonstrated “contempt” for the UNRWA DT. The
UNRWA DT ignored the abuse of process Information in the record is lacking, as affirmed in

paragraph 107 of the impugnedJudgment. Consequently, its conclusions cannot be accepted.

33. Ms. Al Dawoud contends that the UNRWA DT erred in fact and in law and failed to exercise
its jurisdiction when it denied her motion to consolidate her third application (Case
No. UNRWA/DT/JFO/2022/023) contesting the imposition of disciplinary sanctions. Had the
UNRWA DT consolidated the third application with the present cases,
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the UNRWA DT was not guided by the appropriate principles in determining the amount. 25 The
award could embolden the Agency tocontinu e to commit violations. The method applied by the

UNRWA DT of calculating compensation for material and moral damage needs to be reformed.
The Commissioner -General 's Answer

36. The Commissioner-General requests the Appeals Tribunal to dismiss the appeal in its

entirety.

37. The Commissioner-General agrees that the appeal is timely but submits that other
issues raised in relation to the timing of the translations are not germane to the issue of

receivability of her application number 2020/060 and should be rejected.

38. The Commissioner-General contends that the UNRWA DT did not err in its conclusion
that her
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adequate, based on a reasonable and sound basis.The possibility of abolition of post is a
relevant consideration. The likelihood of selection at one third has not been contradicted.
Ms. Al Dawoud’s arguments about income until retirement ignore the principle t hat there is
no expectancy of renewal for a fixedterm appointment. Her contention about loss of income

is misconceived as she did not seek compensation of loss of income as a specific remedy.

41. The Commissioner-General contends that the UNRWA DT did not err in law or fact in
awarding compensation of JOD 1,500 as moral damages. Ms. Al Dawoud has not presented

reversible errors to warrant intervention .

42. The Commissioner-General argues that the impugned Judgment is, therefore, as a
matter of law, free of error and that there is no legal basis for the consideration or award of

other relief sought.
Considerations

43. We addressfirst our reasons for having declined Ms. Al Dawoud’s request for an oral
hearing of her appeal. She says that if she is successful on her points of appeal, the
Appeals Tribunal should become, in effect, an evidentiary forum if we are to properly correct
the procedural errors allegedly made by the Dispute Tribunal. One of those errors is said to

have been the UNRWADT's refusal to hold an in-person hearing of the case before it.

44, Article 8(2) of the Statute of the United Nations Appeals Tribunal states that the test
whether, in our discretion, we direct an oral hearing, is one of necessity (“required”). The
default position is therefore for appeals such as this to be dealt with on papers filed. The UNAT
must be persuaded to depart from that default position.

45, Addressing Ms. Al Dawoud’s wish to present evidence before usArticle 2(5) of the
UNAT Statute prohibits the Appeals Tribunal from hearing or considering evidence that is

other than documented in writing. hiberal
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46. There is sufficient factual material in the Judgment and in the documents on the
UNRWA DT’s file to enable us to justly rectify any deficiency in the Dispute Tribunal's
Judgment. In these circumstances, we decline to direct an oral hearing of the appeal before
us.

47. That brings us to the associated issue of the Appellant’s challenge to the UNRWA DT's
decision (and its reasons for this) to deny her an oral hearing before it. Its reason for refusing
an oral hearing was that Ms. Al Dawoud failed to establish that her appeal in 2020/ 060 was
receivable. Thatreasoning was ex post facto and, thereby, erroneous. The Dispute Tribunal
had to decide, as a preliminary issue, whether it would hold an oral hearing as Ms. Al Dawoud
had requested, including calling nominated witne sses. It needed reasons for refusing to do so
at the time the request wasmade and decided. It was wrong to have declined saying that its
reason for declining was the outcome of the appeal, i.e. its nonreceivability. That was a
conclusion, as was the easoning supporting it, that could only be reached, and was reached
and recorded, after it had considered the receivability merits of the case. It was erroneous to

apply ex post facto reasoning to a decision that was made before those merits were determired.

48. We deal next with the Appellant’s challenge to the UNRWA DT's refusal to consolidate
with her appointment -related applications, her challenge arising out of a separate disciplinary
investigation. The UNRWA DT has broad discretion to make orders for the just and effectual
disposal of litigation before it. While the consolidation of the two appointment -related cases
now before us on appeal wasappropriate because of their interlocking facts and common
subject matter, we are not satisfied that Ms. Al Dawoud’s disciplinary case is similarly
associated with them. Her ground advanced in support of the challenge to the
non-consolidation was that th is was necessary to illustrate the injustice of her treatment bythe
UNRWA. If indeed she was so treated (and we venture no conclusion or views about that), it
would be open to the UNRWA DT to reflect that in any remedies it considers granting to
Ms. Al Dawoud in th e disciplinary case if sheis successful in it. There is no error of law shown
in the Dispute Tribunal’s decision refusing this further consolidation.

49. We decline to address the Appellant’s concerns about the length of time she alleges the
UNRWA DT took to produce an Arabic translation of its Judgment, and the broader criticisms
affecting other judgments of the Dispute Tribunal. Any delay has not counted against

Ms. Al Dawoud having her appeal consideredon its merits. She has made her point eloquently
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not an exact science or quantifiable by reference alme to status and thereby remuneration.

Rather, seductive
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Dispute Tribunal)? 27 The principle is also illustrated in two further ways. First, it is notable
that Article 2(1)(a) requires not the establishment of a contention, but rather only the
allegation of it. Second, isthe Dispute Tribunals’ practice of granting a summary judgment
against an applicant staff member in cases such as this. Even if, assuming the applicant’s
success on the merits of her or his claim, it can nevertheless be shown to have been
unreceivable, the UNRWA DT or the UNDT may dismiss the application without consideration
of its merits. This established jurisprudence also confirms that receivability is only a gateway

test.

63. It cannot be correct, as the UNRWA DT concluded, that an allegedly corrupt dealing
by the Agencys representatives with an application by an existing staff member for a vacant
role, the consequence of which is to disentitle the staff member from being appointed on her
merits, does not amount to taking an administrative decision (or an implied decision) that is

non-compliant with the staff member’'s terms or contract of employment. A staff member’s
terms of employment are a bundle of mutual rights and obligations, many of them reciprocal,
not simply those of the staff member alone. The Agency’s promulgatedrules, regulations and
processesimposed by the Agency itself also bind it to act as it has committed itself to do in
relation to staff members. If she was so treated, the Agency’s actionsaffected directly her
contractual right to be treated lawfully and not corruptly in her employment, including in

applications made by her for other roles within the Organi zation. For receivability purposes,
there is prima facie evidence that Ms. Al Dawoud was improperly treated leading up to, but
separately from, the administrative decision not to appoint her. That is sufficient for
receivability purposes, that is to enable her claims to be considered on their merits.

64. Under UNRWA Area Staff Regulation 11.1those terms of appointment and contract of
employment include “all pertinent regulations and rules” of the Agency. Those rules cover not

only staff members, but the Organization itself and its representative managerial staff who are

27 Article 2(1)(a) of the UNRWA DT Statute ses out:
The Dispute Tribunal shall be competent to hear and pass judgement on anapplication
filed by an individual, as provided for in article 3, paragraph 1, of the present statute,
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the human embodiment of it . All must meet certain minimum standards of honest and ethical
conduct in their dealings with one another.

65. For example, UNRWA Area Personnel Directive No. PD/A/4/ Part 1l/Rev.7/Section 1
(UNRWA Area staff selection policy
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decision. However, that begs the question in each casewhat was the decision sought to be
challenged? As her case made clear, this was the decision (perhaps implied, p#haps
expressed) to adopt an allegedly unlawful strategy to ensure that Ms. Al Dawoud was not
appointed. The existence of thatdecision came to her notice only on 10 August 2020 and the
steps she took subsequently for RDR were well within time. The decision challenged by her

was not her non-selection which was conveyed to her
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83. We dismiss Ms. Al Dawoud'’s claim to award costs against theCommissioner-General.
Such errors as we have identified were of the UNRWA DTand not the Agencybut, in any event,
the Respondent’s conduct of the litigation has not been manifestly an abuse of process as to

warrant an award against the Commissioner-General.

84. The UNRWA DT's referral to the Commissioner-General of the circumstances of the
case for enforcement of accountability is unaffected by this Judgment but may be affected by
the outcome of the remanded casenumber 2020/060 that the UNRWA DT will address on its

merits.

85. We make the following observation for the benefit of the Agency and UNRWA staff
members generally. We have done likewise in the past in relation to United Nations entities
which have similar obligations, although differently named. 3! In this case, Ms. Al Dawoud’s
request for RDR was not responded to at all by the Agency. Nor was any explanation for this
absence of response apparently provided to her The relevant rules do provide that in such
situations, a staff member may then appeal the original contestedadministrative decision to
the UNRWA DT, as Ms. Al Dawoud did. However, having established this process of RDR, the
Agency is expected to comply with it and provide either a decision, or at least in circumstances
in which it does not or cannot provide a decision, a reasonable explanation for that non-
compliance. We do not consider that it was intended by the statutory drafters to allow the
Agency to elect whether it would or would not comply with thi s process and it would indicate
courtesy and respect towards staff members that this be done, or a reasonable explanation

given as to why the Agency could not do so.

31 Pursuant to Staff Rule 11.2(d)of the United Nations, the SecretaryGeneral’s response, reflecting the
outcome of the “management evaluation”, shall be communicated to the staff member within 30

calendar days of receipt of the request for management evaluation if the staff member is stationed in
New York, and within 45 calendar days of receipt of the request for management evaluation if the staff
member is stationed outside of New York.
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Judgment

86. Ms. Al Dawoud’s appeal is granted in part, Judgment No. UNRWA/DT/2020/031 is

modified and the case is remanded in part The
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Concurring Opinion by Judge Abdelmohsen Sheha

1. | respectfully disagree
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Original and Authoritative Version: English

Decision dated this 27t th
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