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1. Before the United Nations Dispute Tribunal (UNDT or Dispute Tribunal),
Ms. Monica loana Barbulescu, a staff member of the Department of Management Strategy,
Policy and Compliance (DMSPC), contested the Administration’s decision not to grant her
14 weeks of maternity leave or, alternatively, special leave with full pay (SLWFP) following the

birth of her daughter via surrogacy on 27 February 2021 (the contested decision).

2. By Judgment No. UNDT/2022/090 (impugned Judgment), the UNDT granted the

application, rescinded the contested decision,
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On 25 February 2021 and 26 February 2021, Ms. Barbulescu
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32. Ms. Barbulescu maintains that the UNDT correctly interpreted the te
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well-established case law and interpreted the applicable legal framework in accordance with the

principles and methods elaborated upon by the United Nations Tribunals.

35. The UNDT correctly held that the Administration failed to properly consider relevant
factors, in particular Ms. Barbulescu’s personal circumstances, in its determination of her request
for an exception. While the Secretary-General insists that the Administration considered
Ms. Barbulescu’s circumstances when granting her eight weeks of SLWFP, even at this stage of the
case, he ignores the fact that Ms. Barbulescu’s daughter was born prematurely and was medically
fragile. The Secretary-General has failed to provide even a minimum justification as to what staff
specifically would be prejudiced by the decision to grant 14 weeks of leave to Ms. Barbulescu so
that she could take care of her prematurely born and medically fragile baby. The contention that
the granting of an exception would prejudice the staff who become parents through an adoption is
groundless and inaccurate. As to the contention that the UNDT erred when it failed to respect a

long-standing practice of granting eight
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38. The main issue in the appeal is whether the Dispute Tribunal erred in granting
Ms. Barbulescu maternity leave pursuant to Staff Rule 6.3 or, in the alternative, SLWFP for a
requested period of 14 weeks following the birth of her daughter from a surrogate.

l. Did the UNDT err in law and exceed its jurisdiction by concluding that Ms. Barbulescu
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(i)  The leave may be taken either continuously or in separate periods during the year
following the birth of the child, provided that it is completed during that year and
within the duration of the contract;

(iii) The staff member shall receive paternity leave with full pay for the entire
duration of his absence.

41. Further guidelines were provided in ST/A1/2005/2/Amend.2 (Family Leave, maternity

leave and paternity leave) which was in force at the time but has since been abolished:

Section 6
Pre-delivery leave
6.1 Upon submission by the staff member of a certificate from a licensed medical
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42. In its analysis, the Dispute Tribunal reviewed the ordinary dictionary definition of
“maternity” and “maternity leave”. It noted that, from a legal point of view, the ordinary
meaning of “maternity” and “maternity leave” does not suggest that a woman needs to
physically deliver a baby to be entitled to maternity leave. It further noted that the text of
Staff Rule 6.3(a) itself does not specify that a staff member’s right to maternity leave is
conditioned by childbearing. The UNDT concluded that as such, a staff member who becomes
a mother through surrogacy is also entitled to maternity leave. Relying on an HR fact sheet,
the UNDT found this interpretation to also be in line with the purpose and object of the

maternity leave provisions.

43. The Appeals Tribunal has previously held that in interpreting a legislative

provision, “the principle should be that
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baby to qualify is not sufficient to interpret the Rule to extend the entitlement to a mother
through surrogacy. Conversely, there is nothing in Staff Rule 6(3) that specifies that a mother
via surrogacy is entitled to maternity leave. A more plausible interpretation is that the General
Assembly, by not specifically including staff members who become mothers via surrogacy,

intended that maternity leave be restricted to childbearing mothers.

47. The provision must
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preferentem. We find that the legal framework is not ambiguous but clear and therefore, the

Dispute Tribunal erred in its interpretation of the Staff Rule.

51. ST/AI1/2005/2/Amend.2 (Family Leave, maternity leave, and paternity leave) sets out
leave available for staff members. It includes maternity leave ostensibly for childbearing
mothers. Section 8.2 speaks to the relationship of maternity leave with other leave including
stating that pregnant staff members on fixed-term appointments shall be considered for
extension or conversion of their appointment under the same criteria as other staff. The fact

that a staff member is or will be on maternity leave shall not be a factor in that consideration.

52. The legal framework also provides for paternity leave for new fathers. It provides
adoption leave for adopting parents. Section 3 provides that the Secretary-General may,
under Staff Rules 105.2(a)(iii)b and 205.3(a)(iii), grant SLWFP to a staff member who adopts
achild.

53. In the impugned Judgment, the Dispute Tribunal found there was a lacuna in the legal
framework to specifically deal with maternity leave for staff members who become mothers via
surrogacy and that the Secretary-General failed to fulfil his obligations to establish maternity
leave for these mothers. It opined that a staff member’s right to maternity leave is a
fundamental human right and cannot be denied or restricted for any reason. Therefore, the
Dispute Tribunal seems to say that the Administration should have granted the maternity leave

to Ms. Barbulescu out of fairness and equity.

54, However, this amounts to the Dispute Tribunal overriding the discretion granted to the
Secretary-General. As the Appeals Tribunal has previously stated when reviewing the validity
of the Administration’s exercise of discretion in administrative matters, as in the present case,
the Dispute Tribunal determines if the decision is legal, rational, procedurally correct, and
proportionate. This means reviewing whether relevant matters have been ignored or irrelevant
matters considered, and whether the decision is absurd or perverse. It is not the role of the
Dispute Tribunal to consider the correctness of the choice made by the Administration

amongst the various courses of action open to it.
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55. Itis trite law that where the words of the law are clear and there is no ambiguity:8

[T]here is no scope for the Tribunal to innovate or take upon itself the task of amending
or altering the statutory provisions. It is well known that in a given case the Tribunal
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weeks of benefits, the Administration failed to properly set out the prejudice to other staff members
who become parents through adoption. Other staff members could also request exceptions based

on their personal circumstances.

65. By failing to consider relevant factors and not providing a rationale for how other staff
members could be prejudiced, we find that the Administration ignored relevant matters and the

rejection of the request for an exception is unlawful.

66. We find that the Dispute Tribunal did not err in rescinding the decision to not grant the
exception pursuant to Staff Rule 12.3 and did not err in granting Ms. Barbulescu 14 weeks
SLWEFP following the birth of her daughter on 27 February 2021 with the offset of the already
granted eight weeks of adoption leave.
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