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7. In the days following the complaints against Mr. Kazazi, the Office of Internal Oversight
Services (Ol0S) opened aninvestigation. On 28 January 2020, the OIOS investigators interviewed

Mr. Kazazi.”

8. On 22 June 2020, O10S issued its Investigation Report in which it considered that VO1 and
V02’s allegations were substantiated and partly corroborated by Lieutenant Colonel A.D. as well as
by W01, the boyfriend of VO2. It recommended that the UNAMID Office of Human Resources
(OHR) take appropriate action based on the Investigation Report.8

9. On 19 January 2021, the Director, Administrative Law Division, OHR (Director
ALD/OHR) informed Mr. Kazazi by memorandum that, on the basis of the evidence and findings
contained in the Investigation Report, the following formal allegations of misconduct were issued
against him:®

e On 23 or 27 September 2019, he referred to VO1 as “a hottie” and suggested that she

should come back to his residence;

e At a party in September 2019, he mimicked the clothing worn by VO1 by raising his
t-shirt and stating words to the effect that he also had a “sexy” stomach,;

e At a party on 10 October 2019, he told VOl a joke of a sexual nature. The essence of
the joke was that a man expressed interest in a woman, and when she responded that
her heart was already taken, the man said that she had other organs;

e At the same party in October 2019, he said to VO1 “I will masturbate for you tonight”.
V01 was offended by this comment;

e Also at the same party, he told a joke of a sexual nature to VO2 referring to a woman
opening her legs; and
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11. On 1 September 2021, Mr. Kazazi was informed by letter from the
Assistant Secretary-General for OHR (ASG/OHR) of the decision of the Under-Secretary-General
for Management Strategy, Policy and Compliance (USG/DMSPC) that the allegations against him
had been established by clear and convincing evidence and that his actions constituted serious
misconduct in respect of which the disciplinary measure of separation from service, with
compensation in lieu of notice and without termination indemnity was imposed in accordance with
Staff Rule 10.2(a)(viii) as well as
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especially as she had no ulterior motive to lie.** It further observed that Mr. Kazazi’s testimony
according to which he “said that he was going to take her home, but instead stopped her at his place

and she walked to her home” contradicted his denial that he invited her to his place.?®

19. With regard to the other events,!6 the UNDT found that they were also established by clear
and convincing evidence. The UNDT found that the evidence suggested that Mr. B.G. and
Mr. R.K.’s close friendship with Mr. Kazazi “compromised their impartiality and affected their
credibility”. Therefore, it found that their denials did not affect the credibility of VO1 and V02,
“especially since VO1 and V02 had no ulterior motive in testifying against [Mr. Kazazi]”.?” In
particular, contrary to Mr. Kazazi's submission, the UNDT concluded that VO1 did not intend to lie
with regard to the reason why she left the 10 October 2019 party.18

20. With regard to the events that occurred during the 10 October 2019 party, the UNDT took
into consideration the fact that on that same evening, VO1 explicitly asked Mr. R.K. by WhatsApp
messages what Mr. Kazazi’'s full name was because she wanted to “report him for sexually harassing
[her]
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harassment, including sexual harassment, and abuse of authority) because they: i) were
unwelcome; ii) were of a sexual nature; and iii) might reasonably be expected or be perceived to
cause offence or humiliation. In particular, the UNDT stressed that, pursuant to Section 1.7 of this
Bulletin, the perspective of the person who is targeted shall be considered and that, in the present
case, Mr. Kazazi’s acts undeniably caused discomfort to VO1 and VO2. The UNDT also observed

that his multiple acts towards V01 and VVO2 showed a “pattern of conduct”.20

22. Furthermore, with regard to the fact that Mr. Kazazi “seems to question the categorization
of his actions and utterances which he maintains were meant to have been jokes, as sexual
harassment”, the UNDT recalled that Appeals Tribunal jurisprudence has “clarified that verbal or
physical conduct or gestures of a sexual nature may constitute sexual harassment and that the

perpetrator does not have to be aware of the offending character of his or her behavior”.2!

23. Consequently, the UNDT held that pursuant to Staff Regulation 1.2(a), (f), Staff Rule 1.2(f)
and ST/SGB/2019/8, these acts were unlawful and amounted to misconduct.

24. Next, the UNDT examined Mr. Kazazi’s submissions that his due process rights were

violated during the investigation and the disciplinary process.

25. The UNDT held that, contrary to Mr. Kazazi’s assertion, his presumption of innocence was
not violated when, on 13 October 2019, Mr. S.M. sent an e-mail to Mr. M.W. requesting an
investigation following an “interview” with VOl and assessing (without indicating that his
assessment was conclusive) that there were “repeated instances of unwelcome sexual advances
which if investigated [would be] likely to substantiate as sexual harassment in violation of
Section 1.5 of ST/SGB/2019/8”.22

26. Then, relying on Mr. S.M.’s testimony, the UNDT concluded that the “interview” conducted
by the CDT was not an investigative interview, in accordance with Section 6 of Administrative
Instruction ST/AI1/2017/1 (Unsatisfactory conduct, investigations and the disciplinary process),

because the CDT's role was only one of the “conduit[s] through which complaints go to O10S”.23

20 |bid., para. 33.

21 |bid., paras. 22-31. See also Andry Adriantsehen v. Secretary-General of the United Nations,
Judgment No. 2021-UNAT-1146/Corr.1, para. 44.

22 |bid., paras. 35-37
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32. Finally, the UNDT found that the sanction was proportionate to the gravity of Mr. Kazazi’'s
misconduct. The UNDT observed that the sanction was in accordance with the past practice of the
Secretary-General in similar cases and was not the most severe sanction available. It further noted
that the Secretary-General correctly took into consideration aggravating (he committed multiple
acts of a sexual nature which affected two persons over a period of approximately one month) as

well as mitigating factors (he worked for over 10 years in a difficult mission-setting).2°

33. The UNDT thus concluded that none of the remedies sought by Mr. Kazazi, including his

request for referral of the CDT and OIOS for accountability, were tenable.30
Submissions
Mr. Kazazi’s Appeal

34. Mr. Kazazi requests that the Appeals Tribunal rescind the contested decision and reappoint
him “to a suitable position commensurate with his skillsets” pursuant to Article 9(1)(a) of the
Appeal Tribunal Statute (the Statute). As an alternative to rescission, he requests that the
Appeals Tribunal set the compensation that the Secretary-General may elect to pay to three years
of salary and related pension contributions. Indeed, he submits that he meets the exceptional
circumstances required to award him more than the maximum of two years’ compensation.
Moreover, he also requests the removal of his name from the ClearCheck database as well as
compensation for harm for the damage to his career and self-respect pursuant to Article 9(1)(b) of
the Statute. Last, he requests that Mr. B.S, Mr. SSM. and Mr. M\W. be referred to the

Secretary-General for enforcement of accountability in accordance with Article 9(5) of the Statute.

35. Alternatively, he requests that the impugned Judgment “be set aside and remanded to the

UNDT for additional findings of fact in front of a new judge”.

36. With regard to the impugned Judgment, Mr. Kazazi submits that the

Dispute Tribunal erred in procedure, fact, and law in dismissing his application.

29 |bid., paras. 48-50.
30 |bid., para. 51.
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37. Mr. Kazazi submits that the UNDT committed an error in procedure when it issued
Orders Nos. 90 (NBI1/2022), 118 (NBI1/2022) and 119 (NBI1/2022) and denied his multiple requests

to call witnesses and to submit additional documentary evidence.

38. He also argues that the UNDT erred on several questions of fact when it concluded that his

due process rights were not violated during the investigation process.

39. Mr. Kazazi contends that the UNDT erred in fact when it found that, on or about
23 or 27 September 2019, he referred to VOl as “a hottie” in his car. Indeed, referring to the
13 October 2019 CDT Note to File (NTF) summarizing VO1's statement, he contends that it was
established that the alleged event took place on 26 September (S)-9.3(p)0.6 (17 (T)4.22.9 1 568.08c¢5n)-4 01
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when it believed her explanation that she did not intend to tell lies about the reason why she left
the 10 October 2019 party.3¢

43. Last, Mr. Kazazi submits that the UNDT erred when it found that the allegations of
misconduct were established by clear and convincing evidence. Indeed, he submits that the UNDT
erroneously relied solely on VO1 and V02’s testimonies, without providing an analysis of VO2’s
testimony and despite the fact that there was no evidence supporting their allegations or

corroboration between their stories. On the contrary,
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The Secretary-General’s Answer

46. The Secretary-General requests that the Appeals Tribunal dismiss the appeal.

47. The Secretary-General submits that the UNDT correctly determined that the imposed

disciplinary sanction was lawful
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place and that his submissions to the contrary ignore both his and VO1's statements to OIOS. The

Secretary-General also argues that Mr. Kazazi's submission that the UNDT erred when it found
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jurisprudence confirmed that separation from service is a proportionate sanction for
sexual harassment.44

56. In the present case, the Secretary-General contends that the Dispute Tribunal correctly
analyzed and affirmed the disciplinary sanction
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amounted to sexual harassment.
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guestion the veracity of the statements against them, which Mr. Kazazi had.#® The witnesses that
he wished to call would have testified that they did not observe any untoward conduct from
him. However, his other witnesses (Mr. B.G. and Mr. R.K.) did testify about this at the hearing so

additional witnesses on this point would have been of little assistance.

71. Further, Mr. Kazazi’'s argument that the UNDT failed to read his closing arguments because
it did not mention the involvement of two CDT staff members in the investigation is not
supportable. Inthe impugned Judgment, the UNDT reviewed the issues and arguments and made
a finding that his due process rights were respected during the investigation process. The
Appeals Tribunal has previously held that “[i]t is not necessary for any court, whether a trial or
appellate court, to address each and every claim made by a litigant, especially when a claim has

no merit”.49

72. However, we do have some concerns about how the UNDT conducted the hearing and the
hearing process. Indeed, the UNDT allowed counsel for the Secretary-General to call Mr. Kazazi
first as their witness and then proceeded to essentially cross-examine him. This was allowed
without consideration of how this might impact Mr. Kazazi, as the person against whom the
allegations are made, and his opportunity to respond to the testimony of others, including,
particularly those of VO1 and V02 who testified after him. Nor was there a declaration or approval
by the UNDT that he was being called by the Secretary-General as a hostile or adverse witness.
Further, the OIOS investigators who conducted the investigation and produced the Investigation
Report were called at the end of the hearing. This hearing process is not typical of employment
misconduct cases in some national jurisdictions as it may compromise a staff member’s ability to

adequately respond to the testimony of his accusers and the investigation before the trier of fact.

73. Normally, the Secretary-General, who has the onus of proof in disciplinary cases should
produce his witnesses first, including the complainant(s) and the investigator(s). This allows the

staff member to fully know the case against him and to question the Secretary-General’s evidence.

74. Despite these reservations, we find that the hearing and submission process did allow
Mr. Kazazi sufficient opportunity to know the case against him (as set out in the Investigation

Report and pre-hearing procedures) and to respond and present his own evidence. Therefore, any

48 |bid., para. 93.
49 Mizyed v. Secretary-General of the United Nations, Judgment No. 2015-UNAT-550, para. 35.
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error in the hearing procedure did not affect the outcome of this case such that it amounts to a

denial of due process of law warranting our intervention.
Merits of the Case
A) The Disciplinary Standard

75. In disciplinary cases, the Dispute Tribunal must establish:50

() whether the facts on which the sanction is based have been established by clear and
convincing evidence when termination is a possible outcome,

(b) whether the established facts qualify as misconduct under the Staff Regulations and
Rules,

(c) whether the sanction is proportionate to the offence and the circumstances, and

(d) whether the staff member’s due process rights were observed in the investigation and
disciplinary process. (...)

Clear and convincing proof requires more than a preponderance of the evidence but less
than proof beyond reasonable doubt; it means that the truth of the facts asserted is
highly probable.

76. Mr. Kazazi submits that the UNDT erred when it found that the allegations of misconduct
were established by clear and convincing evidence. He says that the UNDT erroneously relied
solely on VVO1 and VO2's testimonies, without providing an analysis of VO2’s testimony and despite
the fact that there was no evidence supporting their allegations or corroboration between their
stories. On the contrary, “there were witnesses that contradicted their allegations”. He also argues
that the UNDT, when it found that VO1 and VVO2 had no ulterior motive in testifying against him,

ignored the possible reasons he provided in his closing submissions.® Moreover, Mr. Kazazi
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77. In the present case, the UNDT did not hear from witnesses who testified that they observed
Mr. Kazazi's alleged conduct and comments to VO1 and V02.52 According to VO1 and V02, Mr.
B.G. and Mr. R.K. were purportedly present when Mr. Kazazi mimicked VO1's clothing, heard him
tell VO1 and V02 sexual jokes and saw how VOl reacted when he whispered in her ear.53 However,
they deny having witnessed these events. Therefore, out of necessity, credibility findings of the

parties’ testimonies are central to the determination of this matter.

78. This means that the UNDT had to make findings of fact from conflicting versions of events
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The evidence was that Mr. Kazazi had limited previous interactions and relationships with both

V01 and V02 that would suggest an ulterior motive for their complaints.

82. The Dispute Tribunal heard and considered Mr. Kazazi's attempt to impeach the credibility
of VO1and VO2. Inits discretion, the Dispute Tribunal ultimately held that it believed the evidence
of VO1 and V02 on the basis of their lack of motive in lying and the probabilities of the statements
in question. For example, the Dispute Tribunal found that there was no possibility that VO1

misheard or misunderstood Mr. Kazazi when he called her a “hottie”.58

83. As a result, the Dispute Tribunal held that Mr. Kazazi inappropriately mimicked VO1's

clothing and told sexual jokes and comments to both VO1 and VO2.

84. We have previously held that “[i]n order to overturn a
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creates an intimidating, hostile or offensive work environment. Sexual harassment may occur

in the workplace or in connection with work”.

89. Section 1.7 of ST/SGB/2019/8 provides that:

Sexual harassment may involve any conduct of a verbal, non-verbal or physical nature,
including written and electronic communications. Sexual harassment may occur
between persons of the same or different genders, and individuals of any gender can be
either the affected individuals or the alleged offenders. Sexual harassment may occur
outside the workplace and outside working hours, including during official travel or
social functions related to work. Sexual harassment may be perpetrated by any
colleague, including a supervisor, a peer or a subordinate.

90. Moreover, pursuant to Section 1.6 of ST/SGB/2019/8, while typically involving a

pattern of conduct, sexual harassment may take the form of a single incident.

91. The Dispute Tribunal correctly held that Mr. Kazazi’s conduct towards V01 and V02
was sexual in nature, unwelcome and might reasonably be expected or perceived to cause

offence or humiliation.®!

92.
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0] Due Process Rights during the investigation and disciplinary process

95. Mr. Kazazi submits that the UNDT erred on a question of fact when it concluded that his

due process rights were not violated in the investigation process. He submits that the UNDT erred
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100. We agree. The Appeals Tribunal has previously held that only substantial procedural
irregularities in the disciplinary investigation will render a disciplinary measure unlawful .83 In the
present case, there is no evidence that the attendance of Mr. K.G. in the 28 January 2020 interview
negatively impacted Mr. Kazazi's due process rights or that the CDT and OIOS were “tag teaming”
in their respective roles. The irregularities relied on by Mr. Kazazi were not substantial such that

they impacted his due process rights.

101.  Mr. Kazazi was informed of the allegations against him in a timely manner, he was
interviewed, and given the opportunity to comment on the allegations which were considered

before the contested decision was made. He was provided with recordings of the interviews
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policies and practices of the Administration. The Dispute Tribunal also considered mitigating

factors in making this finding.

107.
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