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consultants.  The UNDT held further that there was sufficient evidence of AAC’s gift-giving to 

third parties within the PNG Government, but the seriousness of the gift-giving remained 

unclear.  It accordingly partially rescinded the contested decision and ordered that AAC’s 

summary dismissal from service be replaced with the sanction of separation from service with 

notice and termination indemnity.  In the alternative, compensation in lieu of rescission in the 

amount of six months’ net base salary was awarded.  

12. On 21 June 2021, AAC filed an appeal of the Judgment with the Appeals Tribunal.  In 

the appeal, he contended that the UNDT materially erred in fact in its assessment of allegations 

of harassment and erred in law in finding that the alleged misconduct warranted separation.  

He took issue with several of the factual findings made by the UNDT and requested the Appeals 

Tribunal to vacate the impugned 
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disputes of fact in accordance with the conventional judicial methodology for resolving 

disputes of fact.  However, the UNDT in the impugned Judgment failed to set out the key 

factual findings in relation to the relevant issues in a satisfactory manner.  It did not clearly 

identify the evidence it had relied upon to make the critical findings against AAC.  Besides not 

referring to the witnesses who testified on behalf of both parties, there was no analysis or 

assessment of the testimony of those witnesses 
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20. Consistent with that acknowledgment, the UNDT judge made the following proposal in 

paragraph 8 of the Note to File: 

As there will be no substantive changes to the Judgment, this Tribunal respects that 
UNAT, upon receipt of these responses, may exercise its jurisdiction to:  

Affirm, reverse or modify findings of fact of the Dispute Tribunal and, if deemed 
appropriate, to revise the compensation award on the basis of substantial evidence in 
the written record; or  

b. Remand the case for a full retrial by a different judge of the UNDT pursuant to 
[Articles] 2 and 9 of the Appeals Tribunal’s Statute and [A]rticle 10 of the Appeals 
Tribunal’s Rules of Procedure, if UNAT determines that a decision cannot be taken 
without additional oral testimony or of other forms of non-written evidence. 

21. Nonetheless, the learned UNDT judge diligently took the time and made the effort to 

address the directions set out in the prior Judgment.  However, as mentioned, her responses 

justify her findings almost entirely on the basis of the findings of the OIAI investigation report.  

For reasons which will become apparent presently, there is no need to examine her specific 

responses, as in the final analysis they do not resolve the evidentiary problems in a  

satisfactory manner. 

Submissions 

The additional submissions of AAC 

22. After receiving the Note to File, AAC filed further submissions in relation to the 

additional findings.  

23. AAC emphasizes that the Secretary-General bears the burden of proving the case with 

clear and convincing evidence, while he bears no burden of proving his innocence.  

24. AAC observes that the Secretary-General failed to offer any explanation as to why 

additional witnesses were not called to testify during the UNDT proceedings.  The  

Secretary-
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32. The Secretary-General fails in the additional submissions to address specifically AAC’s 

argument that by relying wholly on hearsay evidence, the Secretary-General failed to meet its 

burden before the UNDT to establish the alleged misconduct as highly probable on the 

evidentiary standard of clear and convincing evidence.   

33. The Secretary-General furthermore offers no explanation for the failure to present any 

oral evidence or examine any witnesses before the UNDT.  The Secretary-General appears to 

assume that absolute reliance on the OIAI investigation report was sufficient to establish the 

allegations against AAC as highly probable. 

34. The Secretary-General accordingly asks that the appeal be dismissed and that the 

impugned Judgment be upheld. 

Considerations 

35. 
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conventional review jurisdiction in relation to administrative decisions impacting on 

contractual terms and benefits in non-disciplinary cases (limited to a consideration of whether 

the administrative decision was lawful, reasonable and procedurally fair), Article 2(1)(b) of the 

Statute of the UNDT contemplates a wide appeal or merits-based review in which the disputed 

facts of the alleged misconduct are required to be 



THE UNITED NATIONS APPEALS TRIBUNAL 
 

Judgment No. 2023-UNAT-1370 

 

11 of 21  

reconciled or resolved satisfactorily on the papers.  The Administration in most disciplinary 

cases will contend that the evidence proves the alleged misconduct, while the staff member will 
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without any apparent relevant purpose or coherent direction, that just waste the time of the 

tribunal.  The referral to oral evidence must be confined to specified issues.  And a concerted 

judicial effort must be made to delineate the disputed factual issues to a comparatively  

narrow compass.  

57. To this end, the case management mechanism can be applied meticulously to produce 

binding pre-trial minutes and agreed statements of fact which delineate the undisputed and 
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denies and his or her own version of the relevant facts in contrast to the factual allegations as 

they have been pleaded in the applicant’s founding statement.  It is not enough to simply do 

this in terms of a general narrative, as is the prevailing practice before the UNDT.  It is better 

to refer explicitly and directly to the paragraph number of the founding statement in which the 

contested factual averment is found.  It is also permissible to “confess and avoid”—that is, to 



THE UNITED NATIONS APPEALS TRIBUNAL 
 

Judgment No. 2023-UNAT-1370 

 

19 of 21  

management and possibly introducing a more coherent, systematic pleading process will 

ensure that in litigation before the UNDT the facts are determined properly and in an orderly 

fashion, in accordance with acceptable principles of pleading and the law of evidence.  A reform 

of this kind might improve the situation and will result in the adjudication of misconduct  

cases in a manner attaining the appropriate standard of internal justice befitting the  

United Nations. 

63. At the same time, we fully recognize that in harassment cases witnesses may require 

special consideration when offering testimony to the UNDT.  In such instances, it is incumbent 

on the UNDT to ensure that procedures akin to those used in other jurisdictions are in place to 

accommodate such witnesses and to afford them protection and the opportunity to present 

their testimony in a manner which takes account of their vulnerabilities and the sensitivities 

associated with allegations of such misconduct. 

The basis of the factual findings in this case 

64. We turn now to the problematic nature of the resolution of the disputes of fact in this 

appeal.   

65. T
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harassment had occurred.  There has been no cross-appeal by the Secretary-General against 

that finding. 

 

Judgment 

71. AAC’s appeal is granted and Judgment No. UNDT/2021/043 is hereby reversed.  The 

following orders are issued: 

i)  The contested decision of the DED, Management, UNICEF, of 28 December 2018 is 

hereby rescinded in its entirety. 

ii) The Secretary-
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