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7. Without invitation, encouragement or her consent, AAN unexpectedly grabbed V01
(who was dancing to music) from behind, holding his hands tightly around her waist, causing
the front of his body to come into close contact with her back. Separately, but at the same
function, AAN persistently tried to engage in conversation V02 who was selling raffle tickets,
and then hugged V02 tightly with both arms, front to front, and pressed his hand against one
of her breasts before a colleague was able to separate them physically and take AAN away. This
contact was similarly surprising to VO2, uninvited and resented by her. Both VOl and V02

were distressed by these interactions with AAN.

8. There was evidence that earlier in the evening a colleague of AAN had detected his state
of inebriation and possibly his harassment of other women, and had at least once escorted him
to his accommodation, advising him not to return to the party. AAN appears not to have
heeded that advice.

9. There was evidence that AAN had no or insufficient recollection afterwards of his

actions to be able to respond to what VO1 and VO2 or others had to say about what he had done.

10. After complaints were made and AAN was informed of these, he elected not to take up
his new role in CBFO, thus avoiding being in close contact again with VO1 and V02 and other

staff there who had been involved in these incidents.

11, On 11 February 2020, the Office of Internal Audit and Investigations (OIAI) received a
report of possible misconduct involving AAN.# It was reported that, on 7 February 2020, AAN had
sexually harassed several female staff members by “physically grabbing them” after having

consumed alcoholic beverages and becoming intoxicated.

12. 0On 23 April 2020, AAN was informed that Ol Al was conducting an investigation in relation
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By letter dated 19 November 2020, DED/M informed AAN of the decision to initiate a

disciplinary process against him and issue him with formal charges of misconduct.8 It was alleged

in the charge letter that on 7 February 2020, during the gala night and raffle draw event held as
part of the CBFO all-staff retreat, AAN:

14.

(®) Grabbed V01 from behind her and held her tight with his hands around her waist
to the front of her body. He rested his head on her back while he pulled her back so that
the front of his body rested against the back of her body. VO1 did not consent to him

touching her; and

(b) Hugged V02 from the front side of her body with his body pressed against her body.
He hugged her with both his arms, and with one hand he pressed her breast. He held V02
for a few seconds before a colleague took her away. V02 did not consent to him touching

her.

Following a review of AAN'’s response, on 20 January 2021, OlAIl was requested by him to

interview another witness, Ms. S.A.,
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incidents. OIlAI interviewed six of those witnesses; the investigators considered that interviewing
the rest would not add substantial information, given the consistency of the witness statements
already obtained regarding AAN’s behaviour. He subsequently requested that OIAI interview
another witness, Ms. S.A., but OIAI was not obliged to do so as the evidence that he sought to

adduce from her was not relevant to the allegations.
Submissions
Appellant’s Appeal

21. The Appellant requests the Appeals Tribunal to reverse the impugned Judgment and order
that he be reinstated, that he be removed from the register of so-called blacklisted candidates, paid
the school fees in respect of his children, which were withheld during the disciplinary proceedings,
paid a repatriation grant and a termination indemnity, and compensated for his costs related to

this procedure.’

22. The Appellant argues that the UNDT erred in law when it applied the standard of review.
The Respondent failed to prove that VO1 was grabbed from behind and that V02 was hugged.
Contradictions transpired in the accounts of witnesses. The facts before the UNDT were unclear

and the evidence unconvincing.

23. The Appellant contends that none of the witnesses he suggested on 20 January 2021 were
interviewed by OIAl. Whilst OIAI sought additional evidence, he was not provided the same
opportunity. The fact that he was not granted the opportunity to clarify his side of the story with
witness testimony, breached his due process rights. A reasonable tribunal would not dismiss a
request for witnesses without first hearing those witnesses. OIAIl was biased against him.18 The
motivation and role of Ms. A., whom the Appellant repeatedly requested to be interviewed, cannot

be und
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a post she had applied for. The UNDT erred in law and in fact when it failed to establish the

violation of his due process and defence rights.

24. The Appellant submits that the UNDT erred in law when it held that the facts amounted to
misconduct. The discretionary nature of Staff Rule 10.1 could be interpreted in his favour,
considering his past conduct. The alleged acts were not in any way sexual in nature and not

intended to cause offence or humiliation to VO1 and VO2.

25. The Appellant argues that the UNDT erred in law in examining the Administration’s
exercise of discretion, by failing to determine that the imposed sanction was disproportionate to
the offence and by not considering the mitigating circumstances of the Appellant’s long
unblemished service. Not all misconduct has to result in termination of employment. The
Respondent has produced no evidence to demonstrate any manner in which he may have
negatively affected the image and reputation of UNICEF. At the time of the incident, the Appellant
had no supervisory responsibility over VO1 and VO2. The fact that he cooperated with the
investigators throughout the proceedings, should also be considered as mitigating circumstances.
It was his first offence. He declined the post in CBFO not because of a guilty conscience but in

consideration of the investigation and the work environment.

26. The Appellant contends that the termination indemnity in his case was processed unfairly.
He was paid only for 1.5 months instead of 9 months as provided in Staff Regulation 9.5. If the
amount of the termination indemnity is a matter of discretion, it brings into question the relevance
of the rules. In addition, whilst the notice of separation mentions that he is entitled to a repatriation
grant, and whilst an education grant in respect of his three children was paid in advance in the
amount of USD 30,000 to their respective schools, these commitments were not honoured by
the Respondent.

27. The Appellant points out that his right to employment and to earn a living has been

permanently crippled.
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The Secretary-General’s Answer

28. The Secretary-General requests the Appeals Tribunal to dismiss the appeal in its entirety.

29. The Secretary-General argues
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Considerations

32. AAN’s grounds of appeal are extensive and purport to include issues that were not the
subject of decision by the UNDT. Without leave on limited statutory grounds having been
granted, such extraneous issues cannot be considered on this appeal. Nor too can issues on
which AAN simply disagrees with the UNDT’s decision that he wishes re-litigated in the hope
of a different decision from the Appeals Tribunal, at least without AAN establishing that one
of the limited statutory grounds of appeal applies to such issues. No such leave has been sought

or granted.

33. Some of the Appellant’s grounds of appeal are inadmissible for reasons already set out.
In the following considerations of each of them, we will indicate either their inadmissibility or
otherwise address their merits. There are eleven identifiable claims, representing different
grounds of appeal. The following are said by AAN to be grounds, individually and collectively,
to overturn the impugned Judgment.

34. First, the Appellant says that the evidence relied on by the UNDT was so inconsistent
and gap-ridden that it was insufficient to conclude to the relevant standard that he had sexually
harassed the Complainants. The relevant standard of proof was that of clear and convincing
evidence. Because of a combination of the Appellant’s failure to recall the events in question

and of the UNDT’s decision (concurred in by the parties) not to hold an in-person hearing, the
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them.22 However, this course was not then taken by the Appellant.2® There is nothing in this

ground of appeal that persuades us that the UNDT erred in fact or law.

39. As to whether his conduct transgressed the Organisation’s expectations of its

employees, Staff Regulation 1.2 (Basic rights and obligations of staff) requires:

Core values

(a) Staff members shall uphold and respect the principles set out in the Charter,
including faith in fundamental human rights, in the dignity and worth of the human
person and in the equal rights of men and women. Consequently, staff members shall
exhibit respect for all cultures; they shall not discriminate against any individual or
group of individuals or otherwise abuse the power and authority vested in them;

(b) Staff members shall uphold the highest standards of efficiency, competence and
integrity. The concept of integrity includes, but is not limited to, probity, impartiality,
fairness, honesty and truthfulness in all matters affecting their work and status;

40. Pursuant to Staff Rule 1.2 (Basic rights and obligations of staff), specific instances of

prohibited conduct include:

(f) Any form of discrimination or harassment, including sexual or gender harassment,
as well as abuse in any form at the workplace or in connection with work, is prohibited.

41. UNICEF Executive Directive CF/EXD 2012-007 (Prohibition of discrimination,
harassment, sexual harassment and abuse of authority) provides the definition of sexual

harassment and the prohibition of all its forms:

22 The UNDT’s Order No. 70 (GVA/2022) on Case Management, issued on 1 July 2022 records that the
parties, by their counsel, agreed that the case record was then complete and that there was no need for
a hearing. A timetable was established for written closing submissions. We have also listened to the
audio recording of the case management conference. For the avoidance of public scrutiny, the Judge
suggested that AAN might wish to not expose himself to a hearing, although acknowledging that this
could be held in camera and that the Judgment could be anonymised. The Judge, however, left it to the
parties to address the UNDT on the issue as they did, counsel for AAN then accepting that he would not
call viva voce evidence but would rely on the written evidence and submissions.

23 See recent discussion of this issue in relation to disciplinary cases in AAK v. Secretary-General of the
United Nations, Judgment No. 2023-UNAT-1348, paras. 69—70, and Appellant v. Secretary-General of
the United Nations, Judgment No. 2022-UNAT-1210, para. 57.
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Judgment

59. AAN’s appeal is dismissed, and Judgment No. UNDT/2022/073 is hereby affirmed.

Original and Authoritative Version: English

Decision dated this 30t day of June 2023 in New York, United States.

(Signed) (Signed) (Signed)

Judge Colgan, Presiding Judge Sandhu Judge Knierim

Judgment published and entered into the Register on this 31st day of July 2023 in
New York, United States.

(Signed)

Juliet Johnson, Registrar
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