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4. On 27 June 2014, Dr. Heftberger received notice of the first decision to appoint someone
else to the Acting Chief position which she challenges.® She had a period of 30 days within which
to seek from the ICAO Secretary General an administrative review of that decision to appoint a
named individual as Acting Chief pending a permanent appointment being made. She submits
that she was advised on 9 July 2014 that the Acting Chief position was to be on a rotational
basis. Therefore, she argues that as a result of having been misled about the non-rotating nature
of that Acting Chief position for which she would not become eligible, it is unclear when the time
for seeking administrative review of it began to run. It is notable, however, that the 27 June 2014
and 9 July 2014 advice to Dr. Heftberger and other staff members of the appointment of an
Acting Chief named only that person and said that his appointment would last until a permanent
appointment was made. That was a clear indication that there would not be a revolving series of
acting appointments of other staff members, including Dr. Heftberger, until the appointment of a

new Chief.

5. In 2014, the relevant ICAO Staff Rule 111.1.(5) to (8) provided:4

5. (....) A staff member who wishes to appeal the decision referred to in Regulation
11.1 shall, as a first step, address a letter to the Secretary General requesting that the
decision be reviewed. Such a letter shall be sent within 30 calendar days of the time the
staff member received notific
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8. The staff member may request that in view of exceptional circumstances, the
delay in filing the appeal be waived. The Board shall examine such request as a
preliminary issue and make its recommendations thereon to the Secretary General for
his decision.

6. On 18 November 2014, Dr. Heftberger requested the ICAO Secretary General to review
both the Acting Chief and Chief non-appointment decisions.

7. On 11 December 2014, the ICAO Secretary General confirmed his decision of the
Chief's appointment but failed or declined to address Dr. Heftberger’s request in respect of the
appointment of the Acting Chief. Dr. Heftberger then commenced her challenge to those
appointments. Before the AJAB, the ICAO Secretary General argued that Dr. Heftberger
failed to lodge a timely review application. The AJAB, in its advisory opinion, upheld the ICAO
Secretary General’s argument and recommended him to dismiss Dr. Heftberger’s challenge to

the Acting Chief appointment.

8. By the litigation process outlined in the second footnote to this Judgment, the case was
remanded for reconsideration and decision by a neutral first instance body, what is now the
Appeals Board. The ICAO Secretary General applied for a summary judgment against
Dr. Heftberger and this was considered by the Appeals Board as a preliminary issue of receivability.

The Appeals Board issued its decision on this receivability issue on 17 January 2022.

9. At paragraph 14 of the impugned Decision, the Appeals Board addressed the nature
of the ICAO Secretary General’'s summary judgment application, recording that it related to
Dr. Heftberger's challenge to the appointment of the Acting Chief and asserted either that no
application for administrative review had been made or, alternatively if it had, that it was out of
time.> The Appeals Board concluded that Dr. Heftberger had been notified of the Acting Chief
appointment on 27 June 2014 at the latest and that the 30-day period within which to seek
administrative review thereof ran from that date, so that her request made on 18 November 2014
was out of time.® The Appeals Board noted that no application for extension of time was made by
Dr. Heftberger pursuant to ICAO Staff Rule 111.1(8).7

5 Impugned Decision, para. 14.
6 Ibid., paras. 9 and 16.
7 1bid., paras. 17-19.
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10. The Appeals Board held that it was required to apply strictly these time limitations and that
Dr. Heftberger did not seek an extension of time pursuant to ICAO Staff Rule 111.1(8).8 The

Appeals Board therefore dismissed her proceedings relating to the Acting Chief appointment.

11. On 14 April 2022, Dr. Heftberger filed an appeal of the impugned Decision with the
Appeals Tribunal, to which the ICAO Secretary General responded on 17 June 2022.

Submissions
Dr. Heftberger’s Appeal

12. First, Dr. Heftberger asserts that the impugned Decision breaches ICAO Staff Rule 111.1(18)
and Rule 22 of the ICAO Appeals Board Rules of Procedure (Appeals Board Rules). That is said to
be because the Appeals Board received and considered the ICAO Secretary General’s application
for summary decision against Dr. Heftberger without conducting a hearing and in the absence of
consent to this course by her. ICAO Staff Rule 111.1(18) states materially:

18. If the Board deems it appropriate, and both the appellant and the
Secretary General (through the Secretary General’s representative) consent to the
Board'’s consideration of the appeal without a hearing, solely on the basis of the staff
member’s Personnel Files, the information contained in the staff member’s Form 178
(including supporting documents) and the comments of the Secretary General
(including supporting documents), the Board shall consider the matter and render its
decision without a hearing.
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14. Dr. Heftberger explains that when she realised the true position, she made a number of
submissions in writing to the Appeals Board about the merits of the appointee and what she said
were defects in the appointment process, including by allegedly unethical conduct by an official of
ICAO and the existence of documentation supporting her assumption of a rotational temporary
appointment. She argues that none of this evidence was considered by the Appeals Board which

also did not refer in its decision to those arguments she advanced in her written submissions.

15. Finally, Dr. Heftberger submits that the Appeals Board failed to comply with
ICAO Staff Rule 111.1(2) requiring, upon dismissing her appeal, to advise her of the availability of
aright of appeal to the UNAT.
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36. We do not consider that the Appeals Board could reasonably have treated
Dr. Heftberger's submissions as an implicit application for suspension or waiver of the time
limit. Nor were there any extraordinary circumstances disclosed which would in any event
have been necessary even to allow the Appeals Board to use its discretion to exercise its powers,
inherited from the former AJAB, pursuant to ICAO Staff Rule 111.1(8). Dr.
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