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At some point during the same retreat, the Applicant received a meme on his
mobile phone. He describes it as an advertiement for a wristwatch, “depicting a blurred
out naked man in the background with a large gold watch prominent in the foreground”.
He showed the meme to several colleagues, including Ms. S. Most laughed it off as
funny, but Ms. S took offense at having been showed the meme.
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The Judgment of the UNDT

9. The Judgment of the UNDT in this matter is a careful, thoughtful and well -reasoned
exposition and application of the relevant principles to the facts. It is thus worthy of

full consideration and analysis.

10. The UNDT held that it had been established by clear and convincing evidence that
Mr. Szvetko had: a) made comments of a sexual nature to Ms. S (using the word mountains to
refer to her breasts) during the UNHCR retreat in May 2018; b) made comments of a sexual
nature to Ms. A (suggesting that she direct thewater jets in the pool/jacuzzi between her legs)
during the same retreat; c) showed a “watch” photograph or “meme” which contained male
genitalia to Ms. S and Ms. A, on separate occasions (at the May 2018 retreat and, at an
unspecified time, in the UNHCR office in Budapest, respectively); and d) knocked on the door

of the hotel room of Ms. S twice, late at night (during the May 2018 retreat).

11. The UNDT held further that the established facts amounted to misconduct and that
Mr. Szvetko had failed to comply with his obligations under various relevant provisions, in
particular: i) Staff Regulation 1.2(b) which provides that staff members shall uphold the
highest standards of efficiency, competence and integrity; ii) Staff Rule 10.1 which provides
that a staff member commits misconduct when he or she fails to comply with his or her
obligations under the Charter of the United Nations, the Staff Regulations and Staff Rules or
other relevant administrative issuances or to observe the standards of conduct expected of an
international civil servant; and iii) S taff Regulation 1.2(a) and Saff Rule 1.2(f) which provide
that every staff member has the right to be treated with dignity and respect, and to work in an

environment free from discrimination or harassment, including sexual harassment.

12. The UNDT also concluded that the conduct in question constituted sexual harassment
as defined in paragraph 5.3 of the UNHCR Policy on Discrimination, Harassment, Sexual
Harassment and Abuse of Authority (UNHCR/HCP/2014/4 ) as follows:

5.3 Sexual harassment is any unwelcome sexual advance, request for sexual favour,
verbal or physical conduct or gesture of a sexual nature, or any other behaviour of a
sexual nature that might reasonably be excepted or be perceived to cause offence or
humiliation to another. S exual harassment is particularly serious when it interferes with
work, is made a condition of employment or creates an intimidating, hostile or offensive
environment. Sexual harassment may be unintentional and may occur outside the
workplace and/or outside working hours. While typically involving a pattern of
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behaviour, it can take the form of a single incident. Sexual harassment may occur
between or amongst persons of the opposite or same sex.

13. The UNDT accepted that the behaviour in question constituted conduct with
sexual connotations reasonably perceived as offensive to the complainants and

indisputably unwelcome.

14. Mr. Szvetko has not filed a crossappeal challenging any of the findings of the UNDT in

relation to his ¢
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19. However, due deference does not entail uncritical acquiescence.The ultimate test, or
essential enquiry, is whether the sanction is excessive in relation to the objective of staff
discipline. A sanction will be arbitrary and irrational, and th us disproportionate and illegal, if
it bears no rational connection or suitable relationship to the proven misconduct and the
purpose of progressive or corrective discipline. Hence, the discretion of the Administration is

not unfettered since it is bound
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guestionable attempt at humour “amongst colleagues in moments of relaxation in the office,

without sexual advances and in no targeted way”.

24, The UNDT did not accept as an aggravating factor the claim that Mr. Szvetko engaged
in victim blaming by saying that the complainants’ reactions were exaggerated and
unreasonable. He merely questioned the legitimacy of the reaction given the context, in order

to defend himself and to demonstrate that there was no intention to offend the victim at all.

25. The UNDT recognised that the policy of zero tolerance for sexual harassment will
always be a highly relevant consideration. The policy, however, does not rule out the use of
progressive discipline to remedy sexual harassment in appropriate cases. In alegal assessment
of the case, the reference to the “zero tolerance” policy refers to the attitude of the Organization
to promptly and seriously react towards harassment. As a matter of law, however, in the stated
view of the UNDT, “proportionality remains a principle of parity which cannot be derogated
from by the employer”. One understands by this that “zero tolerance” does not require
dismissal as a sanction for every instance of sexual harassment. The principle of
proportionality obliges the UNDT to give full consideration to less drastic and most suitable
means to give effect to the objectives of the Administration. The question to be answered in
the final analysis, it reasoned, is whether the staff member’s conduct has led to the employment
relationship (based on mutual trust and confidence) being seriously damaged so as to render

its continuation intolerable.

26. Applying these principles to the case at hand, the UNDT concluded:3

[T]he incidents in this case carried no substantial effect towards the victim
apart for a very limited nuisance (and soon after promptly stopped) (...).

The framework of the main facts is a retreat in an hotel abroad, in an afterhours
context; the incident that happened in the office is episodic and without impact on the
work relationship .

Some mitigating factors must be taken into account, such as the Applicant’s
unblemished work record, his admission to certain allegations, the coop

8 of 18



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2023-UNAT-1311

In its practice, the Administration often applied the sanction of dismissal or
separation from service...for cases of sexual harassment that entailed touching intimate
parts of a person’s body, or for inappropriately touching colleagues in different
occasions outside working hours, especially when the behaviour was repetitive or
connected with other facts of misconduct (such as discriminatory or insulting
comments, comments on physical appearance or abuse of authority)

(...)[W]e note that there have been cases where the Administration applied only
a censure for verbal and physical assault

As to sexual harassment (not combined with other additional facts of
misconduct), in its case law the Tribunal considers relevant factors such as whether the
behaviour of the offender is objectively unlawful or harsh, fearful, repetitive, persistent,
intolerable and incompatible with a direct and continuous supervision of the victim.
These factors, especially if combined, although of course not relevant for
the misconduct to occur but only for the proportionality test, deserve the maximal
sanction, that is the offender’s dismissal or separation. However, absent globally those
factors the sanction should be milder, especially when, like in the present case, none of
them occurred.

The present case is similar on some points to GelseiUNDT/2021/007 where
the staff member shared multiple Facebook messages with a colleague that had sexual
content or a clear sexual innuendo, and links to images of genitals and to a website
hosting a sex shop, overcoming the boundaries of a professional coduct with a
supervisee and sharing a room with her during a mission.
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Applicant can lead to the conclusion that the facts had no impact (or at least a very
limited impact) on the work environment.
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32. The SecretaryGeneral goes further and argues that the UNDT erred in law in
considering that the sanction of dismissal or separation from service is warranted only in the
presence of the certain “relevant factors”, namely whether the behaviour of the offender is
objectively unlawf ul or harsh, fearful, repetitive, persistent, intolerable and incompatible with

direct and continuous supervision of the victim.

33. But even if it was permissible to review on the basis that relevant factors were not
considered, according to the SecretaryGeneral, none of the “relevant factors” were present in
the instant case. The impugned behaviour was fear inducing, repetitive and persistent, as
shown by Ms. S who after being “repeatedly sexually harassed in the pool” and elsewhere
described how afraid she felt when Mr. Szvetko knocked on her door late at night. Moreover,
he maintains that the absence of ill will was not a relevant consideration. The legal definition
of sexual harassment under the UNHCR Policy on Sexual Harassment excludes the relevance

of the offender’s intentions.

34. The Secretary-General contends further that the UNDT erred in finding that the picture

of a penis lacked shocking content and was not pornographic or prurient. A picture of a penis
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Considerations

43. The submission of the Secretary
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touch. A gradation in sexual harassment offencesnecessarilyimplies a gradation of possible
sanctions. And the existence of azero-tolerance policy to sexual harassment does not alter
that. As the UNDT correctly reasoned, the zero-tolerance policy does not rule out the use of
progressive discipline. Zero tolerance merely refers to the attitude of the Organization to

promptly and seriously react towards harassment. The principle of proportionality therefore

obliges the Administration to give full and proper consideration to less drastic and the most
suitable means to achievethe objectives of the disciplinary policy. The requirements of the
zero-tolerance policy may well be adequately met in a particular case involving a lesser
infringement (a passing inappropriate remark for instance) by the imposition of another

penalty such as demotion, suspension, a fine etc. The ultimate penalty accordingly does not

apply in every case.

49, In the premises, the UNDT did not err in any respect in embarking upon the factual
inquiry of considering and balancing the relevant and irrelevant factors that were taken or not
taken into account by the Administration in making the contested decision. The Judgment of

the UNDT is well-reasoned and correct in its methodological approach.

50.
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Judgment

60. The appealis granted and Judgment No. UNDT/ 2022/ 026 is hereby reversed.

Original and Authoritative Version:  English

Decision dated this 22" day of March 2023 in New York, United States.

(Signed) (Signed) (Signed)

Judge Murphy , Presiding Judge Colgan Judge Xiaoli

Judgment published and entered into the Register on this 22n day of March 2023 in
New York, United States.

(Signed)

Juliet Johnson, Registrar
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