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JUDGE  K ANWALDEEP SANDHU , PRESIDING . 

1. Mr.  Yatte Jules Beda, the Appellant and a former staff member of the Office of the  

United Nations High Commissioner for Refugees (UNHCR) challenges the decision to dismiss  

him from service following a disciplinary proceeding in which he was accused of corruption.  The 

Appellant does not contest having received monies from a UNHCR project but says the monies 

were a performance guarantee to ensure the project would be completed.   

2. In  Judgment No. UNDT/2021/057  (Judgmentudgment
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USD14,386).  
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from the Senior Programme Assistant on UNHCR premises and issued a receipt to document 

the payment.   

11. On 19 May 2017, the Inspector General’s Office (IGO), UNHCR received an allegation 

that the Senior Programme Assistant who worked in the UNHCR Office in Bangui had  

obtained a bribe from the NGO Coordinator.  Concretely, it was alleged that around  

23 March 2017, the Senior Programme Assistant had requested and received a bribe of 

XAF2,000,000 (around USD3,400) from the  NGO Coordinator (the monies).  It was further 

alleged that Mr. Beda, who was the Senior Programme Assistant’s supervisor at the time of the 

alleged facts, might also be involved  
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24. He says the Dispute Tribunal wrongfully failed to hear the Appellant’s witnesses 

although he duly provided a reason for each witness he proposed to call.  Also, during the 

UNDT hearing on 19 January 2021, counsel for the Secretary-General asked ooe -
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27. He argues that the unfounded statements by the witness were exacerbated by the bias of 

the Judge in refusing the line of questioning by counsel for Mr. Beda when seeking to impugn 

the previous statements by the investigator  and to establish his bias against Mr. Beda.  The 

conduct of the judge continually addressing counsel for the Secretary-General by her first name, 

her level of familiarity “ fawning” over the witness based on previous experiences and the refusal 

to allow counsel for Mr. Beda to impugn the witness statements made during direct examination 

was unacceptable bias in favour of the 
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UNDT, therefore, concluded that Mr. Beda was not involved in the implementation of the project,  

and he had no authority to demand a performance guarantee from the NGO Coordinator.   

32. The Secretary-General says that the UNDT had an appreciation of all the issues for 

determination and the evidence before it and did not err in its factual findings.  The Judgment 

shows that the UNDT followed the standard set by the UNAT in Negussie.  The UNDT analyzed 

each individual piece of disputed evidence and the totality of the evidence in support of the 

allegations of misconduct and concluded that the allegations had been established by clear and 

convincing evidence.  It considered the credibility and reliability of the relevant evidence and 

testimonies presented before it.   

33. The Secretary-General argues that the UNDT applied the correct legal test when  

reviewing the facts on which the contested decision was based.  Specifically, the UNDT, in 

considering whether the facts on which the disciplinary measure was based had been established, 

concluded that the facts had been established through “clear and convincing evidence” in 

accordance with the threshold established by the jurisprudence of the UNAT.   

34. As to Mr. Beda’s contention that the UNDT erred in  law in failing to follow the standard 

set by the UNAT regarding a determination of corruption, Mr. Beda cites the UNAT Judgment 

in Asghar as authority that “probability or  mere preponderance should not suffice for a 

determination of corruption” .  Neither the Administration nor the UNDT reached their 

decision based on “probability” or “mere preponderance” of evidence.   The threshold as 

identified by the UNDT and against which the facts were assessed was that of “clear and 

convincing evidence,” in accordance with the precedent established by the UNAT.   

35. Mr. Beda’s allegation that the UNDT erred in law in failing to provide “a motivation” 

regarding its findings concerning the authenticity of a document produced by Mr. Beda is 

misplaced.  The UNDT addressed in detail the credibility of the document before concluding that 

it was not convinced of the probative value of the alleged handwritten note.  In so doing, the UNDT 

correctly exercised its discretion to assess the evidence before it and to determine both its 

admissibility and its weight and provided its reasons for doing so.  Mr. Beda also refers to the 

UNDT’s decision to deny the testimony of the “staff member custodian of the document” as an 

error in the reasoning of the UNDT although he failed to specify further how either of these 

decisions constitute an error of law.   
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36. The Appeals Tribunal has consistently held that the UNDT has broad discretion to 

determine the admissibility of any evidence under Article 18(1) of the UNDT Rules of Procedure 

(UNDT Rules) as well as the weight to be attached to such evidence.   

37. The Secretary-General says that the Appellant has failed to establish that the UNDT 

committed an error of procedure in failing to hear all “relevant” witnesses “without ground”.  The 

burden of satisfying the UNAT that the Judgment of the UNDT is defective rests with the Appellant.  

The Appellant however failed to even specify which witnesses he considered were relevant and that 

the UNDT failed to hear, how the UNDT’s decision not to hear testimony from these unidentified 

“relevant” witnesses impeded the UNDT’s assessment of the facts, and how the testimony, if heard, 

would have changed the outcome of the case.  Moreover, Mr. Beda’s allegation that the UNDT 

denied his request “without ground” is incorrect.  The UNDT provided reasons for not hearing all 

the witnesses proposed by the parties.   

38. The UNDT correctly exercised its discretion to hear witnesses during the hearing and, in 
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result from this alleged bias, and the issue of the Judge’s conduct during the hearing should 

not be permitted to be raised for the first time on ap peal. 

Considerations  

Preliminary issue:  Rejoinder  

40. On 8 June 2022, Mr. Beda filed a motion seeking leave to file a rejoinder pursuant to 

Article  31 of the Appeals Tribunal Rules of Procedure (Rules).  There is no provision for a 

rejoinder in the Rules, but Article  31 provides that all matters not “expressly provided for” shall 

be dealt with by the decision of the Appeals Tribunal in the particular case.   

41. In the application, the Appellant largely reiter ates his arguments made in his appeal 

submission.  He argues that the NGO Coordinator made several contradictory statements and 

the Dispute Tribunal erred in not allowing the Appellant’s witnesses to testify, failed to see 

contradictions in the evidence, erred in not relying on the NGO Coordinator’s retraction letter, 

erred in relying on the investigator not travelling to Bangui
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44. In the present case, we find the Appellant merely repeats arguments raised before the 

Dispute Tribunal regarding the evidence.  The appeals procedure is not an opportunity for a 

party to reargue their case,6 which is essentially what the Appellant has done.  Nevertheless, 

we find the Dispute Tribunal did not err in fact or in law in the Judgment. 

Whether there is clear and convincing evidence to establish the facts in the allegations 

45. The “Administration bears the burden of establishing that the alleged misconduct for 

which a disciplinary  measure has been taken against a staff member occurred”.7  “[W]hen 

termination is a possible outcome, misconduct must be established by clear and convincing 

evidence”, which “means that the truth of the facts asserted is highly probable”.8  Clear and 

convincing evidence of misconduct, including serious misconduct, imports two high evidential 

standards:  clear requires that the evidence of misconduct must be unequivocal and manifest 

and convincing requires that this clear evidence must be persuasive to a high standard 

appropriate to the gravity of the allegation against the staff member and in light of the severity 

of the consequence of its acceptance.9  

46. Despite the Appellant’s argument, the Dispute Tribunal applied this standard in it s 

Judgment. 10
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convincing evidence has been discharged on the evidence adduced.”11  That is what the  

Dispute Tribunal did in the present case. 

48. The Dispute Tribunal relied on relevant facts that were largely undisputed.  It  then 

reviewed the Appellant’s evidence and arguments regarding his involvement in the project, the 

alleged performance guarantee, and the retraction of the NGO Coordinator’s initial testimony.  The 

UNDT methodically assessed the evidence for each of these subjects in light of the  Appellant’s 

arguments, making appropriate findings on the reliability and  weight of contradictory evidence, 

and providing reasons for its findings.    

49. Regarding the evidence of the NGO Coordinator, the Appellant argues that no reasonable 

person could have found him reliable bearing in mind he cannot be trusted based on the totality 

of the evidence from him.  The NGO Coordinator was not able to attend the hearing.  However, 

the Dispute Tribunal found  that the NGO Coordinator maintained the same version of events 

on at least three different occasions: in his statement before the Field Associate (Shelter Custer) 

following the UNHCR inspection visit to the project, in his e-mail  to the Senior Programme 

Assistant asking him to tell his “boss” to return the money, and in his letter to the SRO officially 

informing him that he had been a victim of fraud since he was requested to pay XAF2,000,000 

for the “big boss” .  The Dispute Tribunal noted the NGO Coordinator’s versi1.5 ( i)Slefr8-0.6  (rsi)-2 (e)-3.4 (rsi)-2 (e)-9rt(n)-8 (�n)3.7 w( )-6.1a(0)0.9 s(u)-1.3-0.012 Tc 0 Tw 1..191.743-29.6567 Td
(A)Tj
[6 (t)]TJ
 (r)-6.4n(i)-3.1 (i)-3.1 (t)-0.7 ( l)84.3 (d)-4.5n (o)-3 ( (ai)-3.1( v)-5.n ( )-0.6 (si)-3.2 (e)-4.4a (o)-3 ( (ai)-3.8 (e)-4.4 ( )]TJ
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53. These submissions are unfounded and inaccurate.  The Dispute Tribunal found  

the testimonies of the investigator and the SRO/UNHCR to be “very clear, consistent  

and reliable” .16  In contrast, it  found the version of the facts presented by Mr. Beda and the  

Senior Programme Assistant/UNHCR to be “ unreliable, implausible, and inconsistent” .17  In 

providing reasons for this finding, t he UNDT relied on  the failure of the Appellant to provide a 

plausible explanation for ignoring standard procedure in the UNHCR Financial Management 

Manual in accepting and retaining the monies, and the failure of the Appellant and the Senior 

Programme Assistant to inform the SRO nor anyone else about the alleged performance 

guarantee.  The UNDT held this was unreasonable.  As for the handwritten note the Appellant 

adduced to support his submission that the intent of the monies was as a performance guarantee, 

the Dispute Tribunal was not convinced as neither the Appellant nor the Senior Programme 

Assistant referred to it duri ng the investigation.  The Dispute Tribunal, as the trier of fact,  properly 

considered and assessed the credibility and reliability of all the evidence and made appropriate 

findings providing reasons for those findings.   
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Whether these facts amount to misconduct under the Staff Regulations and Rules 

55. The acceptance of the unlawful monies constitutes misconduct pursuant to the  

Staff Regulations and Rules.  The monies were not a performance guarantee and therefore, the 

transaction was unwarranted and unlawful.  As a result, the Appellant breached and violated his 

obligations as a staff member as set out in Staff Regulation 1.2 and Staff Rule 1.2 to: 

a. uphold the highest standards of integrity ( Staff Regulation 1.2(b)); 

b. discharge his functions and regulate his conduct with the interests of the Organization 

only in view (Staff Regulation 1.2(e)); 

c. conduct himself at all times in a manner befitting his status as an internatio nal civil 

servant and not to engage in any activity incompatible with the proper discharge of his 

duties with the United Nations ( Staff Regulation 1.2(f));  

d. Not use his office or knowledge gained from his official functions for private gain  

(Staff Regulation 1.2(g)); 

e. Not seek nor accept any favour, gift, remuneration or any other personal benefit from 

a third party in exchange for performing, failing to perform,  or delaying the 

performance of any official act (Staff Rule 1.2(k)); and, 

f. Not accept any gift, remuneration or favour from any source having or seeking to have 

any type of contractual relationship with the Organization ( Staff Rule 1.2(p)). 

56. In addition, the Appellant’s acceptance of the monies amounts to corruption pursuant 

to sec. 3.8 of IOM No. 44/2013 -FOM 044/2013 “Strategic Framework for the Prevention of 

Fraud and Corruption” as an “offering, giving, receiving or soliciting, directly or indirectly, 

anything of value to influence improperly the actions of another party.  Corruption may take 

the form of an undisclosed conflict of interest, unauthorized acceptance of honours, gifts  

or remuneration, bribery (inclu
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61. As stated by established jurisprudence, the Administration has a broad discretion in 

disciplinary matters which will not be lightly interfered with on judicial review  so long as the 

discretion is exercised lawfully and judiciously. 22  It is not the role of the Dispute Tribunal to 

consider the correctness of the choice made by the Administration amongst the various courses 

of action open to it or to substitute its own decision for that of the Administration. 23 

Whether due process was respected during  the disciplinary proceedings  

62. In reviewing  due process in disciplinary proceedings , the Appeals Tribunal has 

consistently held that only substantial procedural irregularities can render a disciplinary 

sanction unlawful. 24  

63. The Appellant submits that both the investigator and Dispute Tribunal Judge w ere 

biased and violated his due process rights and that the Dispute Tribunal  procedurally err ed by 

refusing to hear all “relevant” witnesses “without ground”.  

64. There is no evidence to support these allegations. 

64. I t is well established that the Dispute Tribunal has a “broad discretion to determine the 

admissibility of any evidence under Article 18(1) of the UNDT Rules and the weight to be 

attached to such evidence.  This Tribunal is also mindful that the Judge hearing the case has 

an appreciation of all of the issues for determination and the evidence before the UNDT.”25   

65. Article 17(6) of the UNDT Rules provides that the “Tribunal shall decide whether the 

personal appearance of a witness or expert is required at oral proceedings and determine the 

appropriate means for satisfying the requirement for personal appearance”.   

66. Therefore, the Dispute Tribunal has discretion in the admission of evidence, the 

assessment of that evidence, and the attachment of weight to admitted  evidence.  The 

Appellant has failed to convince us of any error in the procedure adopted with respect to this 

exercise of the Dispute Tribunal’s discretion .   

 
22 Ladu, op.cit. , para. 40. 
23 Sanwidi v. Secretary-General of the United Nations, Judgment No. 2010-UNAT-084, para. 40. 
24 Thiombiano v. Secretary -General of the United Nations, Judgment No.  2020-UNAT-978, para. 34. 
25 Messinger v. Secretary-General of the United Nations , Judgment No.  
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sustained objections were reasonable and relevant to the inquiry in the application.  A 

reasonable and fully informed person would not consider this alone to be evidence of bias or a 

reasonable apprehension of bias such that they could not consider the matter fairly.  The Judge 

was detailed in reviewing the evidence, both by witnesses and documentary, and provided her 

findings with  an analysis and rationale.  The findings of the Judge are supportable and not 

based on conscious or unconscious bias on her part. 

72. Further, if the Appellant is raising bias on the part of the Judge, the Appellant should have 

made an application for recusal in accordance with the UNDT Statute and Rules, not after the 

Judgment was issued and for the first time, on appeal.  He did not do so. 

73. In conclusion, we find that the Dispute Tribunal did not err in its Judgment which  

is affirmed . 
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Judgment  

74. The appeal is dismissed. 
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Decision dated this 1st day of July 2022 in New York, United States. 
 
 

(Signed) 
 

Judge Sandhu, Presiding 
 

(Signed) 
 

Judge Murphy  
 

(Signed) 
 

Judge Raikos 
 

 
Judgment published and entered into  the Register on this 16th day of August 2022 in New York, 
United States. 
 

 
(Signed) 

 
Weicheng Lin, Registrar 
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