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6. Following this, the Legal Team, Legal and Policy Advisory Section (LPAS),
HRMS/UNOG, conducted a preliminary analysis of the matter and concluded that an

investigation was warranted.

7. According to the Secretary-General, around September 2017, a staff representative,
UNOG, who had been advising Duparc et al., contacted the then Chief, LPAS/HRMS/UNOG,
to inform her that Duparc et al. would lodge an official complaint under ST/SGB/2008/5. It

was thus agreed to put the case on hold pending receipt of the
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another person could possibly have been sent does not establish favouritism. It is
clear from all accounts, including the rating of his past training instructors and the
recommendation of Mr. [name redacted], that [Mr. R.] has demonstrated excellent
performance. It is also of note that he speaks Spanish, English and French, the three
working languages of the United Nations.

20. Regarding the alleged cheating by Mr. R. during the FTO certification exam, the Panel
found that “it [had] not been established that [Mr. R. had] cheated during the Use of Force
Policy test. It is satisfied that [the Chief, SSS/UNOG] did think that he had looked into the
matter of whether [Mr. R.] had the exam as he did not understand that there was a further

allegation that he had used that past exam to cheat during the FTO course.”
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28. The Dispute Tribunal decided to remand Duparc et al’s complaint to the
Director-General, UNOG, so that the case could be “properly addressed” by a new fact-
finding panel.® But it rejected Duparc et al.’s request for compensation for delay,
unfair/discriminatory treatment and damages to their career prospects for lack of any

evidence of the alleged harm.

29. The Secretary-General appealed the UNDT Judgment to the United Nations
Appeals Tribunal (Appeals Tribunal or UNAT) on 30 August 2021. Duparc et al. submitted

an answer to the appeal on 21 December 2021.
Submissions
The Secretary-General’s Appeal

30. The Secretary-General requests that the Appeals Tribunal vacate the UNDT
Judgment, except for paragraph 91 rejecting Duparc et al.’s request for compensation for

harm suffered.

31. The Secretary-General contends that the Dispute Tribunal erred in law and exceeded
its jurisdiction in finding that the contested decision to close the matter was unjustifiable and
unlawful. The Administration met its obligation pertaining to the review of Duparc et al.’s
complaint and the investigation process as set out in ST/SGB/2008/5. Section 5.20 of
ST/SGB/2008/5 provides that an appeal may be filed where an aggrieved individual or
alleged offender has grounds to believe that the procedure followed was improper. In the
present case, the UNDT engaged in a detailed and substantive review of the content of the
investigation records and the Panel’s Report. It is not vested with the authority to do so. By
defining the nature of the evidence and inquiry relevant to the investigation, the UNDT
exceeded its authority, as it is not the role of the UNDT to substitute itself for the role and
exclusive authority of the Secretary-General in disciplinary matters, to seek to guide or redo

an investigation, or to determine the relevance of the evidence.

32. The Secretary-General also contends that there is no legal or factual basis for the
UNDT’s conclusion that there had been a “miscarriage of justice”. Even assuming that the
Appeals Tribunal were to consider the errors identified by the UNDT as correct, the UNDT

9 Ibid., para. 90.
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failed to consider if such errors on the part of the Panel had any impact on the decision to
not impose any disciplinary measures in this case. In the view of the Secretary-General, the
errors identified by the UNDT were not sufficient to establish any illegality, irrationality,
procedural incorrectness or disproportionality in connection with the Administration’s

reliance on the Panel's Report when deciding to close the matter.

33. The Secretary-General submits that the UNDT exceeded its jurisdiction and erred in
fact and law in finding that the Panel had failed to investigate and determine the relevant
issues. Contrary to the findings of the UNDT, at the time of the alleged incident, the relevant
legal framework was ST/AI/371 (Revised disciplinary measures and procedures), and not
ST/AI1/2017/1 (Unsatisfactory conduct, investigations and the disciplinary process), the latter
of which entered into force on 26 October 2017. ST/AI/371 did not impose an obligation on
responsible officers to forward any possible complaint of unsatisfactory conduct directly to
OIOS. Instead, under ST/AI/371, the head of department or office had the responsibility to
review the information and to undertake an investigation only where there was reason to
believe that a staff member had engaged in unsatisfactory conduct. The UNDT also erred in
law in referring to ST/A1/1997/4 (Upgrading of substantive and technical skills) in its
discussion of the issue of use of financial resources for training, when ST/Al1/2010/10
(Upgrading of substantive and technical skills) was applicable. The Secretary-General
clarifies that ST/A1/1997/
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appropriate course of action is to remand the matter to the Dispute Tribunal, rather than to

reverse a finding based on law Duparc et al. did not argue.
Considerations

39. The Secretary-General did not appeal the UNDT’s finding that the Administration
failed
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42. In light of ST/SGB/2008/5, Chapter XI of the
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44, The UNDT is hence also limited in its analysis. It is, however, not vested with
jurisdiction to itself conduct ab initio an investigation of a harassment complaint. Article 2 of
the UNDT Statute indeed does not authorise the UNDT to conduct investigations into
complaints of abuse or harassment.

45, In the present case, the Secretary-General maintains that the UNDT conducted an
investigation
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whether bias, discrimination or favouritism had occurred. Instead, it limited its analysis to
whether a proper investigation into the allegations had taken place. The Secretary General’s

argument to the contrary is thus rather disingenuous.

48. In this respect, the
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followed by the Panel had been improper, in light of the failure of the investigation. It did not
engage in an investigation de novo into the allegations of favouritism and allegations of
cheating. Nor did it substitute its own findings to those reached by the Panel. The UNDT
rather uncovered the flaws in the Panel’'s Report, which led to the unlawfulness of the
contested administrative decision, and then ordered the Administration to correctly perform

its duties according to the applicable legal framewaork.

51. Having set the premises above, the Appeals Tribunal will now turn its attention to the
Secretary-General’s claim regarding the UNDT’s error in assessing the lawfulness of the

contested administrative decision.
The Lawfulness of the Contested Administrative Decision

52. The UNDT found that, since the decision under scrutiny had been based on an
unreliable report and since the procedure leading to it had been marred by a number of
fundamental flaws, of which many concerned the very foundations of the regime established in
ST/SGB/2008/5, this decision must be rescinded, and the investigation must be set aside.?2

53. In his appeal, the Secretary-General contests this finding and maintains that the
Panel did not fail to investigate and determine the relevant issues, as indicated in the UNDT

Judgment. The Appeals Tribunal will hence assess each issue raised by the UNDT in turn.

54, With regard to the action taken by the Chief, SSS/UNOG, after he had been
informed about an alleged cheating by Mr. R. during the FTO certification exam in Geneva in
April 2016, the parties agree that the UNDT erred in relying on ST/A1/2017/1 instead of
ST/Al/371, in force at the relevant time. The latter instrument did not require that the Chief
forward the information about unsatisfactory conduct to OlOS, which retained the ultimate
authority to decide which cases it would consider and to determine whether the information
of unsatisfactory conduct merited any action. Therefore, the UNDT erred when it mentioned
that the Panel should have considered whether the Chief, SSS/UNOG, had taken appropriate

action upon receipt of the
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55. However, this mistake is inconsequential and has no bearing on the UNDT’s finding
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resources enshrined in ST/AI/1997/4, insofar as it would have benefited a group of ten

officers
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at hand when it made the determination that the investigation had failed for not having
assessed the entire situation considering the particular circumstances of the case. Therefore,
the procedure followed in respect of the allegations of prohibited conduct was improper and
the contested decision should indeed have been rescinded since it was based on an unreliable
report. All the orders of the UNDT Judgment must stand.

68.
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