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1. Before the United Nations Dispute Tribunal (UNDT or Dispute Tribunal),
Mr. Antonio Ponce-Gonzalez (the Appellant) contested the failure by the Administration to
afford him full and fair consideration for the temporary position of Chief, Operations and
Resource Management Section (ORM). In Judgment No. UNDT/2021/024 (the Impugned
Judgment), the UNDT dismissed his application.

2. In the Impugned Judgment, the UNDT considered inter alia that: i) the applicable legal

framework which provided the possibility of conducting a competency-based interview
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rule stated that the assessment of candidates must strictly adhere to criteria established in the

published job opening.

11 The UNDT found that the correction of an error appearing in the advertisement
exempting rostered staff members from participating in the interview was not prejudicial to
Mr. Ponce-Gonzalez's right to full and fair consideration for the position on the basis that it
had no effect on the outcome of the selection process as all candidates were on notice that they

were required to sit for a CBI.

12. The UNDT held that, in relation to improper motives, it was the duty of Mr. Ponce-Gonzalez

to provide clear evidence of improper motive, which he had not done.3

13. The UNDT held that the Appellant did not meet all the minimum and desirable
requirements of the TJO as he did not attend the CBI and therefore his technical competency

could not be tested.

14. The UNDT held that the Appellant’s argument that he would only have achieved full
and fair consideration if the CBI had been conducted by an impartial and independent panel

outside UNISFA was without any factual or legal basis.

15. The UNDT held that the Appellant did not provide any evidence to support his

contention that there
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Procedure before the Appeals Tribunal

18. On 18 May 2021, the Appellant filed an appeal of the Impugned Judgment with UNAT
and, on 21 July 2021, the Respondent filed a reply.

Submissions
Mr. Ponce-Gonzalez’s Appeal

19. Mr. Ponce-Gonzalez seeks the following relief: damages in the amount of two years’
net base pay for loss of opportunity and moral damages for violation of rights, harm to dignitas
and to his health and well-being; promotion to the P-5 level, or alternatively the difference in pay
between P-4 and P-5 levels until retirement, including the difference in pension contributions; and

accountability for the responsible officials.

20. Relying on UNDT jurisprudence in De Cruze*, the Appellant submits that the impropriety
surrounding the previous Recruit from Roster (RfR) (104637) process nullified the

appropriateness and legitimacy of the second selection exercise under TJO 109862.

21. The Appellant further submits a “Compendium of list of errors on questions of fact

resulting in a manifestly unreasonable decision not relevant to the dispute of the present case”.
22. In summary, the Appellant submits that:

(a) the UNDT erred in rendering an unreasonable judgment on a recruitment exercise

which was not a legitimate process;

(b) the UNDT failed to examine how the breach and violations of the Appellant’s right
to fair consideration in the previous exercise nullified the legitimacy of the TJO

exercise and appropriateness of the selection process;

(c) the UNDT failed to exercise its jurisdiction and erred in matters of fact by not
considering the evidence which established that the Appellant’'s right to fair

consideration was compromised;

4 De Cruze v. Secretary-General of the United Nations , Judgment No. UNDT/2011/099.
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(d) the UNDT erred in matters of law by not taking into consideration the
jurisprudence which established the impugned decision had concrete

repercussions on the Appellant’s right to be fairly considered;

(e) the UNDT exceeded its jurisdiction by rendering a judgment on issues which did
not constitute the Appellant’s grievances and failed to exercise its jurisdiction by

not examining the evidence which rebutted the presumption of regularity;
(f) the TJO was not the proper recruitment modality to fill a regular post;

(9) the totality of facts demonstrates a pattern of procedural irregularities that
unlawfully manipulated the selection process and the second selection exercise
under TJO 109862 was void ab initio; and

(h) the Appellant was subjected to bias and discrimination and denied a fair chance at

consideration for the post as he was eliminated before he could even compete.
The Secretary-General’s Answer

23. The Respondent requests UNAT to dismiss the appeal, “reject the application” and uphold

the contested decision.

24. The Respondent submits that the UNDT correctly held that the Appellant had failed to

rebut the presumption of regularity.

25.
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33. The Respondent submits that the Appellant failed to demonstrate the Administration was
not allowed to require the candidates to attend a competency-based interview as part of the

selection process for the TJO.

34. Relying on Smith®, the Respondent submits that the UNAT has consistently affirmed the
Respondent’s discretion in the execution of staff selections, holding that the Organisation has
“discretion to introduce” criteria for recruitment in the interests of operational requirements or

efficiency” as long as this discretion is “exercise lawfully, reasonably and fairly”.

35. The Respondent submits that the inclusion of the sentence that previously rostered
candidates would not be subject to further assessment or invited to interview was an error which
did not exempt the Appellant from attending the interview. The Respondent submits that the
Appellant would have suffered no prejudice by attending the interview. He was not singled out or
treated differently from any of the other candidates. The Respondent submits that the editorial
error did not render the recruitment exercise unlawful, prejudice the Appellant’s candidacy, and

was not indicative of bias.

36. The Respondent submits that the UNDT was correct to set aside the Appellant’s claims
relating to earlier recruitment exercises, noting that the Appellant has filed a separate request for
management evaluation and application to UNDT regarding those recruitment exercises, and they
are currently pending before UNDT. The Respondent therefore requests the UNAT to set aside all
arguments made by the Appellant that suggest the decision under appeal is illegal because of the

alleged illegalities of the earlier recruitment exercises.
Considerations
Preliminary remarks — the scope of thepresent appeal

37. It is not disputed that the post of Chief/ORM which had initially been advertised as a
regular post under RfR No. 104637 was subsequently re-advertised as a temporary position as the
TJO 109862. Although Mr. Ponce-Gonzalez challenged his non-selection in both exercises, it is

also not debated that the present case concerns only the TJO, since Mr. Ponce-Gonzalez's

5 Smith v. Secretary-General of the United Nations , Judgment No. 2017-UNAT-785.
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41. The previous case was dealt with by Judgment No. 1099-UNAT-20218 and was
remanded to the UNDT. According to the Appeals Tribunal research, the UNDT issued its
Judgment No. UNDT/2021/161° on the RfR 104637 on 23 December 2021. In this new Judgment,
the contested decision was rescinded (and compensation in lieu set as an alternative), and further
compensation for harm was awarded (USD 40,500 for loss of opportunity). The UNDT also
found that:

51. On the basis of the Tribunal’s findings that the Applicant was wrongly evaluated
against unpublished criteria, discretionary authority to cancel the JO was misused and
abused and the Applicant was not afforded a fair chance at adequate and impartial
consideration, the Tr
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Despite this situation being the core of the matter in this appeal, Mr. Ponce-Gonzalez put forward

several other arguments that the Appeal Tribunal will assess in the present Judgment.

45, In this regard, Mr. Ponce-Gonzalez’s main argument in his appeal is that the TJO was in
contradiction with the interview itself and that the Administration’s non-adherence to the
evaluation criteria specified in the job opening contradicts the jurisprudence as established by the
UNDT in Stefanizzi.lo. In that case, the UNDT held that “the criteria to be used in evaluating
candidates must be clearly stated in the vacancy announcement”! and that “the Administration is

bound by the terms of the vacancy announcement that regulates the selection exercise”12,

46. The announcement of a vacancy should be considered a general guide for candidates to

apply for a
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48. The Secretary-General and the UNDT relied on Smith 14 to support the contention that the
Respondent has discretion in the execution of staff selections, including introducing criteria.
However, in Smith, the question for consideration was whether the Administration acted lawfully
and reasonably when restricting the eligibility for the temporary vacancy to internal candidates
who were staff members at the United Nations Mission in South Sudan (UNMISS). There, the TJO
specified that it was not open to external candidates and Mr. Smith was excluded based exclusively
on the fact that he was not a staff member at UNMISS. The Appeals Tribunal then considered that
the decision by the UNMISS Administration to limit the appointment to UNMISS staff members
was reasonable and that the appointment made in terms of that decision was lawful

and reasonable.

49, The present case is, however, distinguishable from Smith, in which the criterion (the
restriction to external candidates) was introduced in the TJO, whereas here, the disputable
criterion (the CBI) was not introduced in the TJO, which, in quite the opposite fashion, expressly
excluded the possibility of “any further assessment” of previously rostered candidates. The issue
here is that the criterion seems to have been introduced not in accordance with the TJO, but in
substantial contradiction with it.

50. The UNDT considered the issue of the introduction of the CBI for the assessment for the

temporary position in its Judgment and
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participating in the interview in the original announcement, and this was not prejudicial to

Mr. Ponce-Gonzalez’s right to fair and full consideration for the position.18

52. The administrative instruction ST/AI/2010/4/Rev.l governs the administration of
temporary appointments within the Organization. The purpose of a temporary appointment is to
enable the Organisation to manage effectively and expeditiously its short-term staffing needs.
As stated in General Assembly Resolution 63/250, “temporary appointments are to be used to
appoint staff for seasonal or peak workloads and specific short-term requirements for less than one
year but could be renewed for up to one additional year when warranted by surge requirements

and operational needs related to field operations and special projects with finite mandates”.?®

53. Incidentally, the Secretary-General correctly relies on Section 2.2(d) of
ST/A1/2010/4/Rev.1 to show that temporary appointments are not limited to vacancies created by
temporary positions, but may rather be granted for specific short-term requirements that are

expected
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60. Second, while the UNDT dismissed the application on grounds that Mr. Ponce-Gonzalez
had not shown any substantive irregularity in the selection exercise, the Appeals Tribunal is not
persuaded that Mr. Ponce-Gonzalez has satisfied his burden of proof in establishing there was
improper motive. His allegation of being “deliberately assessed as unsuitable on the basis of false
information” does not go beyond mere speculation. The Appeals Tribunal has already held that
the participation of a hiring manager who had previously excluded a candidate from another
selection exercise does not in itself give rise to any substantive allegation of bias or discrimination,
even in the more serious circumstance of the first selection exercise having been cancelled.?4 This
is because to exclude a panel member from a selection exercise, there must be reasonable grounds
and/or evidence of extraneous or improper motives.2> Moreover, no accusation of impartiality of
the Hiring Manager in the evaluation of Mr. Ponce-Gonzale73(a)6.7 (v8 0 Td2 ( PMss(g343 (em11J0O Tc 09(err
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members of the interview panel, the onus for which was on him.2” Although rebuttable, the
presumption of regularity of the selection exercise in the present case remained intact and the
UNDT did not err in fact by finding that Mr. Ponce-Gonzalez was not entitled to, and showed
no legal basis for, his exemption from the interview. Moreover, the UNDT did not err in fact in
stating that a correction of an error in order to introduce interviews as a method of assessment

was not prejudicial to Mr. Ponce-Gonzalez's right to full and fair consideration.

63. In light of the foregoing, Mr. Ponce-Gonzalez has not established that the UNDT, in
rendering its judgment, exceeded its jurisdiction or competence, failed to exercise jurisdiction
vested in it, erred on a question of law, committed an error in procedure such as to affect the

decision of the case, or erred on a question of fact resulting in a manifestly unreasonable decision.
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