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6.! After informal settlement efforts failed, the Complainant filed a formal complaint
against Mr. Haidar on 11 June 2015. That same day, the UNIFIL/FC appointed a panel to
conduct a fact-finding investigation into allegations of prohibited conduct under
ST/SGB/2008/5 in connection with the two separate complaints filed by Mr. Haidar against

the Complainant and the Complainant against
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dismissal”.
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workplace relations between two staff members, even of uneven positions, are addressed
under Staff Rule 1.2().

18.!'  The UNDT found that the measure of separation from service without termination
indemnity was not a disproportionate sanction, given that “remaining in service would be
irreconcilable with core values professed by the United Nations and the gravity of the
conduct”.! However, the UNDT found the fine of one month’s net base salary was “arbitrary
and irrational,” and deemed it a form of “disguised dismissal”.? The UNDT reasoned that the
cumulative application of termination with a fine could seem possible in exceptional factual
circumstances where termination alone would not reflect the nature and gravity of the
misconduct. The UNDT further regarded the fine of one-month net base salary as “arbitrary
and irrational” for the reason that the Secretary-General had opted not to dismiss Mr. Haidar
and had allowed him to have the benefit of compensation in lieu of notice, which in

Mr. Haidar’s case was the equivalent of one-month salary.

19.! The Secretary-General and Mr. Haidar both appealed on 24 February 2020. Mr. Haidar
and the Secretary-General filed their answers on 1 May 2020 and 28 April 2020, respectively.

20.! The UNDT in reaching its conclusions relied

50f 19 !



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021-UNAT-1076



Do pug™ = i#



Do pug™ = i#






Do pug™ = i#



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021-UNAT-1076

taken against a staff member occurred”. “[W]hen termination is a possible outcome,
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46.!  On the question of facts, Mr. Haidar did not identify any defects or flaws

14 of 19 !



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021-UNAT-1076
|

Did the UNDT commit an error in procedure such as to affect the decision of the case?

50.!
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With regard to the discretion of the Secretary-General to impose a sanction,
the UNDT noted that this discretion is not unfettered, in that there is a duty to act
fairly and reasonably in terms of which the UNDT is permitted to interfere where the
sancti
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55.1 In the present case, the administrative decision indicated that Mr. Haidar's conduct
was particularly grave in light of the position he held, and the responsibilities he was
entrusted with. As the Decision Letter made clear, his position of influence was an
aggravating factor. Therefore, the Secretary-General decided that Mr. Haidar’'s conduct
violated the core values of the Organization and that his actions warranted at least separation
from service. However, the Organization did take the mitigating factor of Mr. Haidar’s long
period of service into consideration and, notwithstanding the seriousness of his conduct, the

sanction he received was not the most severe, i.e., dismissal.

56.!  The UNDT found that the measure of separation from service without termination
indemnity was not a disproportionate sanction, given that remaining in service would be
“irreconcilable with core values professed by the United Nations and the gravity of the
conduct”. We see no error in that. Mr. Haidar argues that the sanction was not
proportionate and the UNDT proceeded as if the case had been incontrovertibly established.
As the review of Judgment reveals that the UNDT did not err in deciding that the facts of
sexual harassment were established, we cannot accept Mr. Haidar's argument and we

conclude that the UNDT did not err in deciding that the disciplinary measure of se
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services for sex”. It should be distinguished from Staff Rule 1.2(f), which focuses on sexual
harassment and abuse in any form at the workplace or in connection with work. The UNDT
did not err in deciding that in the present case, the conduct of sexual harassment by
Mr. Haidar, in the context of workplace relation between two staff members, even of uneven

position, only amounted to a violation of Staff Rule 1.2(f).

Did the UNDT exceed its jurisdiction by substituting the Secretary-General’s discretion with
its own in considering that separation from service was an onerous enough sanction and

that the fine of one-month salary should be set aside?!

59.!  As noted above, while the Dispute Tribunal must resist imposing its own preferences
and should allow the Secretary-General a margin of appreciation, all administrative decisions
are nonetheless required to be lawful, reasonable and procedurally fair. In the context of
disciplinary measures, reasonableness is assured by a factual judicial assessment of the

elements of proportionality.
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61.! The appeals are dismissed and Judgment No. UNDT/2019/187 is affirmed.

Original and Authoritative Version: English

Dated this 30t day of October 2020.

(Signed) (Signed)
Judge Neven, Presiding Judge Knierim
Brussels, Belgium Hamburg, Germany

Entered in the Register on this 13" day of

(Signed)

Judge Halfeld
Juiz de Fora, Brazil
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