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9. By e-mail dated 28 July 2017, the Administration asked that Mr. Kennes clarify his
intention as he had confirmed his interest and availability for positions with MINUSMA and

MINUSCA, respectively, and yet he had resigned effective 1 July 2017.

10. By e-mail dated 31 July 2017, Mr. Kennes advised that in order to avoid the risk of
being dismissed and to avoid finding himself without a job, he had decided to resign and start
another job. He wrote that he remained interested in the position in MINUSCA but given the

situation he was in, he sought the Administration’s advice.

11. By e-mail dated 2 August 2017, the Administration explained that should Mr. Kennes
withdraw his resignation, he would be placed on administrative leave with full pay pending
the completion of the disciplinary process, and that should he maintain his resignation, a

note would be plac
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16. On 7 January 2020, the UNDT in New York issued Judgment No. UNDT/2020/001,

dismissing Mr. Kennes’ application on grounds that it was not receivable. The UNDT found
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and the Organization and did not contain a final or unilateral decision taken by the
Organization. There was therefore no administrative decision before Mr. Kennes’

confirmation of his resignation on 5 August 2017.

22. Mr. Kennes’' application contesting the decision not to complete the disciplinary

process was receivable ratione materiae. The
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38. We do not find merit in these arguments. Contrary to Mr. Kennes’ assertions, the
e-mail of 2 August 2017 was not a mere recommendation, as it clearly conveyed the decision
taken and the consequences of Mr. Kennes’ possible choice. Arguably, when Mr. Kennes
responded on 5 August 2017 to the above e-mail, confirming that he would maintain his
resignation, it was fully clear to him that the decision of the Administration, dated
2 August 2017, to not further continue a disciplinary process against him and resume and
complete such process if he became a staff member again, as well as to place a note in his
OSF, was final as the suspensory condition laid down in this e-mail, i.e. his choice to stick to
this resignation, had been fulfilled. Consequently, at the material time, on 5 August 2017,
Mr. Kennes knew or reasonably should have known of the content and finality of the above
decision, which triggered the time limits for him to request management evaluation. By
failing to do so within the following 60 days, his request for management evaluation was
time-barred, as correctly held by the UNDT, even if the distinct heads of this decision were to

be categori
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41. Deciding what is and what is not a decision of an administrative nature may be
difficult and must be done on a case-by-case basis and will depend on the circumstances,
taking into account the variety and different contexts of decision-making in the Organization.
The nature of the decision, the legal framework under which the decision was made, and the
consequences of the decision are key determinants of whether the decision in question is an

administrative decision.® What matters is
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Administration to make additional contacts in r
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52. Mr. Kennes’ reliance on the Olowo-Okello precedent is misplaced. As correctly argued
by the Secretary-General, the circumstances in the Olowo-Okello case are clearly
distinguishable from the present case. In the Olowo-Okello case, which concerned a challenge

to the administrative decision not to renew his ¢
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54. The appeal is dismissed and Judgment No. UNDT/2020/001 is hereby affirmed.

Original and Authoritative Version: English

Dated this 30t day of October 2020.

(Signed) (Signed) (Signed)
Judge Raikos, Presiding Judge Colgan Judge Sandhu
Athens, Greece Auckland, New Zealand Vancouver, Canada

Entered in the Register on this 21st day of December 2020 in New York, United States.
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