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1. Richard Nsengiyumva appeals against Judgment No. UNDT/2020/006 of the
United Nations Dispute Tribunal (UNDT or Dispute Tribunal) dated 16 January 2020 and
finding in favour of the Respondent (Secretary-General or Organization).! Mr. Nsengiyumva
was a Security Officer with the United Nations Multidimensional Integrated Stabilization
Mission (MINUSCA) in the Central African Republic. In June 2017, he was separated from service
with payment in lieu of notice but without termination indemnity. This was the outcome of a series
of related events that had occurred over several days and nights in mid-July 2016 which the UNDT
concluded constituted serious misconduct by Mr. Nsengiyumva. It found that the disciplinary
consequences outlined above were a proportionate response to the seriousness of the misconduct.
It concluded that there were no procedural or substantive irregularities that would vitiate

the outcome.

2. Mr. Nsengiyumva raises a variety of challenges to the correctness of the UNDT'S
conclusions and additionally criticizes the justness and fairness of the UNDT’s hearing of his case.
Possibly because of his unrepresented status and hence his unfamiliarity with the requirements of
pleading, it is difficult to identify the remedies he seeks now. We will assume, therefore, that he
wishes to have the UNDT’s Judgment set aside, his separation revoked and the remedies he claims
below, including an order for reinstatement to a permanent role, “a promotion” and “an award” of

the remarkable sum of USD five million.
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6. Next, although Mr. Nsengiyumva sought to explain why he acted as he admitted he did by
reference to what he put to the Dispute Tribunal was a previous campaign of antagonistic and
provocative denigration of him by his supervisor (whom we will call “H”), the UNDT did not refer

to this evidence or make any conclusions about it in the impugned Judgment.

7. Further, because the Appellant criticises an element of the conduct of the hearing by the
UNDT Judge (in effect alleging apparent bias in favour of a principal witness for the
Secretary-General and thereby against the Appellant), we had recourse to a sound recording of the
hearing before the UNDT. Listening to those recordings of the hearing has informed our decision

of those issues about the UNDT’s conduct of the case.

8. Finally in these general remarks, although the UNDT did not refer expressly to the

requirement to decide important disputed facts of alleged misconduct
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11. The Appellant’s supervisor, H, became aware of these events at about 0800 hours on the
morning of 17 July and instructed MINUSCA's Special Investigations Unit (SIU) to locate and
interview Mr. Nsengiyumva about the events of the previous day. Meanwhile, the Appellant
regained access to the vehicle where it had been left parked but was stopped about 15 minutes later
by SIU personnel. He declined to make a statement but said that he would do so on the following
day. Mr. Nsengiyumva then drove away claiming that he was going to a stadium to do exercise.
The SIU investigators tried unsuccessfully to locate him at his home so they went to the bar where
he had been the previous day to make enquiries. Bar staff there were antagonistic towards
MINUSCA staff and had to be calmed down before they could be asked questions about

those events.

12. The relevant area was subject to a curfew starting at 2200 hours and at about 2215 hours
the MINUSCA vehicle that had been used by the Appellant was found parked at the bar where
it transpired Mr. Nsengiyumva was. The Appellant decamped in the vehicle and, driving
dangerously, was pursued by MINUSCA Security personnel deploying emergency indicia (siren
and red/blue strobe lighting). Mr. Nsengiyumva refused to stop and was unable to be
apprehended. He continued to drive recklessly until he encountered an armed local Gendarmerie
checkpoint. There he refused to unlock or get out of his vehicle until a spare key was used to enter
the vehicle and Mr. Nsengiyumva was apprehended. He displayed objective signs of significant
intoxication and was conveyed to a hospital, but the Appellant refused to undergo any tests or
treatment and became quarrelsome, bellicose and verbally aggressive towards the MINUSCA
Security personnel. He displayed objective signs of significant intoxication. He refused to be held
in protective Police custody overnight and refused to move. Eventually, nine Police Officers
removed him resisting violently, but still sitting in a plastic chair, to an armoured personnel carrier

and then to a custodial facility.

13. Early the following morning, 19 July Mr.
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22. The UNDT also correctly determined that the Appellant’s due process rights were
upheld during the investigation. He was given an opportunity to comment on the charges, was
informed he could seek the assistance of counsel and received a copy of the investigation report
and supporting documentation. Furthermore, the Appellant has not argued that the UNDT

committed any errors warranting a reversal of its Judgment.
Considerations

23. Mr. Nsengiyumva’s particular grounds of appeal limit the issues that we need to
consider. We nevertheless set out the role of this Tribunal on appeals such as his to describe
how we reach the conclusions we do. The following criteria are not cumulative but are

illustrative individually of what the Appellant must establish under his grounds of appeal.

24. To allow this appeal, first we must be satisfied that the Appellant was not afforded what

are called his “due process”
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28. Under each of these broad categories, there may be further considerations depending
on how the appeal is brought. For example, as a subset of the second test (establishment of
relevant facts), if the challenge is one to the justification for a staff member’s dismissal and
there are contested questions of fact to allow the appeal, we must satisfy ourselves that the

standard of proof of these applied by the UNDT was not to the “clear and convincing” level.

29. The Appellant’s first ground of appeal (that the UNDT did not take into account
what he alleges was harassment by his supervisor as a factor mitigating the sanction imposed
on him) engages both the second and fourth considerations set out in paragraphs 25 and 27
above. So, first, did the UNDT fail or refuse to take this factor into account in deciding the

proportionality of the sanction imposed by the Organization?

30. Next, did the UNDT err when, as Mr. Nsengiyumva alleges, it concluded that the
difficulties in his working relationship with his supervisor began only after the events for which

he was dismissed occurred, whereas he says these had existed for several years beforehand?

31. Third, did the UNDT err by showing favouritism (if effect bias) towards his supervisor
and against Mr. Nsengiyumva, and by “insisting” that he admit his guilt during its hearing?
This question engages the Appellant’s due process rights referred to in paragraph 24 above,
that is, did he not
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any apparent reason, refused to use the bundle. Nevertheless, the Judge said that she did not

consider that this would disadvantage the Appellant in his ability to lead and discuss evidence.

36. Upon reflection and while able to be criticised, these revelations gleaned from listening
to the audio record of the UNDT hearing do not reveal such procedural unfairness to the
Appellant that they should affect the soundness of the UNDT's decision. Because of linguistic
unfamiliarity and because the Appellant was unrepresented, fair conduct of the hearing was
challenging and we should not be thought to be too critical of the Judge. Certainly, the
Appellant’s specific allegations have not been made out and the aforementioned missteps do

not warrant interfering with the result.

37. As to the Appellant’s contention that the UNDT exhibited favouritism towards his
supervisor H and insisted that he admit his guilt when giving evidence, we conclude that there
is no evidence discernible from the record of the hearing that the Judge favoured H. As to the
second limb of this allegation, it was permissible for the Tribunal to question Mr. Nsengiyumva

about his evidence which recanted admissions he had previously made to investigators. It was
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