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JUDGE JEAN-FRANCOIS NEVEN, PRESIDING.

1. Mr. Jafar Mohammad Hekmat Al Ashhab (the Appellant), a former staff member of
the United Nations Relief and Works Agency for Palestine Refugees in the Near East
(UNRWA and Agency, respectively), contested before the UNRWA Dispute Tribunal
(UNRWA DT or Tribunal) the termination of his Limited Duration Contract (LDC) for poor
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5. By e-mail of 4 October 2017, the UNRWA Donor Relations Officer indicated to the
UNRWA External Relations and Communications Department that despite regular coaching

of the Appellant, his performance was less than satisfactory.

6. By e-
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13. A copy of the appeal brief (in Arabic) was transmitted to the Agency on

25 November 2019. The Commissioner-General did not file an answer.

14. By e-mail dated 23 June 2020, the Appeals Tribunal Registry invited the Appellant
and the Respondent to inform the Appeals Tribunal whether there was a policy or other
administrative document governing the performance review process of staff members

appointed to an LDC.

15. By e-mail dated 24 June 2020, the Respondent indicated that there was no policy or
other administrative document governing the performance review process of staff members
appointed to an LDC and that the inquiry however, resulted in a form that was not referenced
or attached to any policy instrument nor did it appear on the UNRWA intranet and there was
no uniformity across the Agency on the use of the form. The form was transmitted by e-mail
to the Registry on 25 June 2020.

16. By e-mail dated 6 July 2020, the Registry instructed the Respondent to provide the
Appeals Tribunal with a copy of Personnel Directive (PD) 1/112.6/15 and invited the parties
to file submissions with respect to this PD as well as the Performance Evaluation Report

Form for staff appointed against LDCs.

17. The Appellant did not file additional submission and the Respondent filed his

submission on 14 September 2020.

Submissions

Mr. Al Ashhab’s Appeal

18. The Appellant requests that his appeal be deemed receivable because it was

submitted timely.

19. The UNRWA Dispute Tribunal erred in deciding that the termination was lawful. The
contract was terminated prior to its expiry without acceptable legal justification and without
any reason being given, implying a clear violation of the terms of the contract and the
provisions of the law. UNRWA did not issue any written or verbal warnings, reprimands or
disciplinary sanctions. On the contrary, UNRWA sent letters thanking and congratulating

the Appellant for having fully met his professional obligations.
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20. The UNRWA Dispute Tribunal erred in relying solely on the evidence submitted by
UNRWA, without giving any reasons or justification for accepting one set of evidence and
dismissing the other. The Appellant alleges that he responded to all the evidence and letters
submitted by UNRWA in an attempt to show the Appellant’s shortcomings including his
responses, which demonstrate that he followed his direct supervisor's instructions to the
letter and that UNRWA was prejudiced against him and showed bad faith in order to portray

him as the party at fault, something that was always contrary to the truth and the facts.

21. The Appellant asks that the UNRWA DT Judgment be rescinded and claims
compensation. With regard to the compensation, the Appellant states that his LDC was a
renewable contract of up to four years. He adds that UNRWA still needs the Appellant’s
position and has a budget allocated to it for another four years. The Appellant could
therefore assume that he would remain in his position for at least four years, especially since

he was ranked first in the examination of candidates for the position and never received any

50f12 !



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2020-UNAT-1046

Considerations

Receivability of the Appeal

25. On 5 August 2019, the Appellant received the English text of Judgment No.
UNRWA/DT/2019/038. He asked the UNRWA Dispute Tribunal to provide him with
a copy of the J
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(B) In lieu of the notice period, the Commissioner-General may authorise
compensation calculated on the basis of salary and allowances which the
staff member would have received had the date of termination been at the end of the
notice period.

REGULATION 9.4.

The Commissioner-General shall establish a scheme for the payment of
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applicable only to International staff pers
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Was the decision to terminate the appointment lawful?

40. Although the Commissioner-General has broad discretion to terminate an LDC in
the interest of the Agency before its expiration date, the Agency must act in good faith and
its decision must not be arbitrary or motivated by factors inconsistent with

proper administration.

41. In the present case, the UNRWA DT referred to various e-mails sent to the Appellant
himself regarding his performance. For instance, in an e-mail dated 16 August 2017, the
Appellant was requested to revisit the narrative of a draft progress report that he had
submitted, as the report contained obvious inconsistencies and was copied, in large part,
from a 2016 report without addressing adjustments for the year 2017. In an e-mail dated
9 October 2017, the Emergency Coordinator complained to the Appellant about delays in
submitting the monthly reports for July and August 2017. By e-mail of 19 October 2017, the
Appellant’s supervisor informed the Appellant that for the past three weeks he had failed to
provide information that was easily accessible. It is undisputed that the Administration
raised questions regarding Mr. Al Ashhab’s work performance. It does not mean that the

termination was lawful.

42. The Appeals Tribunal has consistently held:?

When judging the validity of the Secretary-General’s exercise of discretion in
administrative matters, the Dispute Tribunal determines if the decision is legal,
rational, procedurally correct, and proportionate. The Tribunal can consider whether
relevant matters have been ignored and irrelevant matters considered, and also
examine whether the decision is absurd or perverse. But it is not the role of the
Dispute Tribunal to consider the correctness of the choice made by the
Secretary-General amongst the various courses of action open to him. Nor is it the role
of the Tribunal to substitute its own decision for that of the Secretary-General.

43. Even when the staff member is appointed to an LDC, there is an expectation that
proper procedure before termination should be followed, namely, the staff member should be
formally and clearly advised of his poor performance, what he needs to do to rectify it, and
the consequences of not rectifying it. In the case at hand, the contract was terminated
without prior notification of the poor performance and adequate notice of the

consequences of it. The Agency failed to indicate that the contract would be terminated
|
2 Sanwidi v. Secretary-General of the United Nations, Judgment No. 2010-UNAT-084, para. 40.
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before its expiration date if the staff member did not improve his performance. Although the
Staff Regulations and Rules do not provide for a performance evaluation process, the lack of

fair warning renders the decision to terminate unlawful.
Consequences

44. We conclude that the UNRWA DT erred in deciding that the Agency had established

an adequate basis for the decision to terminate the Appellant’s appointment.

45, The Appellant’s termination is therefore unlawful. In terms of Article 9 of the
Appeals Tribunal Statute, the decision must be rescinded, the Appellant must be reinstated

and an amount of in-lieu compensation must be set.

46. The Appellant had no legitimate expectancy of renewal of his limited duration
contract and provides no evidence of moral or material damages. His claim for compensation

is dismissed.
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Judgment
The appeal is partially granted:

- the decision to terminate the LDC is rescinded, the Agency is ordered
to reinstate Mr. Al Ashhab on similar terms and conditions of employment; as
an alternative to the order of reinstatement, the Agency may elect to pay an

amount of compensation equal to two months’ net base salary;

- the appeal is dismissed in all other respects.
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