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1. Mr. Mohamed ElI Madhoun commenced his career with the United Nations Relief and
Works Agency for Palestine Refugees in the Near East (“UNRWA” or “Agency”) in 2002. Starting
in 2016, Mr. El Madhoun submitted several requests for early voluntary retirement (“EVR”).
In 2018, he also applied for exceptional voluntary separation (“EVS”) in response to an area staff
circular (*ASC”) issued by the Agency. All his requests, be they for EVR or EVS, were rejected
by the Agency on the grounds of lack of funds or budgetary constraints, and consequently he
was separated from service. Mr. El Madhoun contested inter alia the decision to terminate his
appointment in the interest of the Agency before the UNRWA Dispute Tribunal (“UNRWA DT”).
In a judgment now under appeal, the UNRWA DT declared the termination decision illegal and
ordered its rescission or payment of an in-lieu compensation. The UNRWA DT also determined
that the Agency had failed to adduce any evidence in support of its generic reasoning that
Mr. El Madhoun’s requests for EVR or EVS had been rejected due to lack of funds and/or
budgetary constraints. The Commissioner-General appeals the UNRWA DT Judgment to the
United Nations Appeals Tribunal (“Appeals Tribunal”). For reasons set out below, we affirm the
UNRWA DT decision.

Facts and Procedure

2. Effective 1 September 2002, Mr. EI Madhoun was employed by the Agency as Analyst

Programmer on a fixed-
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6. During his period of SLWOP, on 6 December 2016, Mr. El Madhoun submitted a
request for EVR. On 19 December 2016, the Human Resources Services Officer (Entitlements)
(“HRSO”) informed Mr. El Madhoun that his request for EVR would not be considered, as the
allocated budget for EVR for 2016 had been exhausted.

7. On 16 February 2017, Mr. EI Madhoun again submitted a request for EVR. The HRSO
informed Mr. El Madhoun that “due to the Agency'’s financial constraints the priority was given

to humanitarian cases” and that his request had not been approved.

8. On 30 March 2017, Mr. EI Madhoun submitted another request for EVR. On
20 April 2017, the HRSO informed him that “no EVR approvals [would] take place for HQA
during 2017 as the allocated funds were fully utilized in accordance with the EVR strategy
for 2017”.

9. On 19 September 2017, Mr. EI Madhoun submitted a fourth request for EVR. The
Agency indicated that his
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Dispute Tribunal determines if the decision is legal, rational, procedurally correct, and
proportionate” and maintains that it was not reasonable to conclude that because funds were
available for one type of modality of separation (EVS), they were similarly available for other

types of separation (EVR).

26. The conclusion of the UNRWA DT that the argument of the Agency that budgetary
constraints had a bearing on requests for EVR was not supported by evidence is patently
erroneous. It overlooked that ASC No. A/6/2018 on “Exceptional Voluntary Separation — All
fields and HQs” dated 11 September 2018 clearly indicated the limited availability of funds and
ASPD A/9/Rev.10 stated (at paragraph 16) that “[t]he approval of EVR applications is subject
to a financial limit established in the form of an annual cap by the Commissioner-General”. In
addition, the reasoning of the UNRWA DT does not comport with the Appeals Tribunal’s
approach deferring to the discretionary authority of the Commissioner-General in fiscal and
budgetary matters. Finally, since Judgment No. UNRWA DT/2019/044 issued on
9 September 2019,! the UNRWA Dispute Tribunal knew the facts in relation to the Agency's
lack of funds. They are of public notoriety and need no evidence in support. Consequently, it
would have been reasonable for the UNRWA Dispute Tribunal to conclude that lack of funds

was a lawful basis for the decision not to grant an EVR to Mr. EI Madhoun.

27. EVR or EVS are not interchangeable. EVS is an exceptional separation modality
authorised by the Agency where it is deemed to be in its financial interests to do so. EVR, on

the other hand, is a standing separation modality that may be granted at the discretion of the
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resources available to separate staff in accordance with EVR should be made available to

separate staff in accordance with EVS.

28. Second, the Commissioner-General argues that the UNRWA DT erred in its
interpretation of Area Staff Rule 109.2(9) by concluding that “a staff member has a right to
have his/her notice of termination withdrawn when he/she is eligible for EVR”.2 This

interpretation deprived the Agency of the discretion,
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31. The Agency requests that the Appeals Tribunal vacate the UNRWA DT Judgment in
relation to its rescission of the decision to terminate Mr. EI Madhoun’s appointment in the

interest of the Agency.
Mr. El Madhoun’s Answer

32. First, the UNRWA DT did not err in concluding that EVR and EVS had same financial
implications for the Agency. Both are under Area Staff Rule Chapter IX which deals with

“Separation from Service”, the end result being that a staff member, upon requesting either
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Did the UNRWA DT err in deciding that the argument that budgetary constraints had a

bearing on requests for EVR was not supported by evidence?

42. The Commissioner-General contends that the UNRWA DT ignored that budgetary

constraints had a bearing on requests for EVR and underestimated his discretionary authority.

43. The Area Staff Regulations and Area Staff Rules do not specify that the EVR requests
are subject to budgetary constraints. This does not mean that EVR is an unconditional right
and budgetary constraints cannot have a bearing on such requests. The ASPD A/9/Rev.10
states, in paragraph 16, that "[t]he approval of EVR applications is subject to a financial limit

established in the form of an annual cap by the Commissioner-General".

44, In Madi ,* the Appeals Tribunal decided:

The UNRWA DT held correctly that while Mr. Madi was eligible to be
considered for EVR in terms of UNRWA Area Staff Rule 109.2, he did not enjoy an
unconditional right to EVR. It held further that the Agency had duly considered and
evaluated Mr. Madi’s request against the criteria set out in the UNRWA Area Staff Rules
and other relevant administrative issuances. Its conclusion that the Agency acted
lawfully, reasonably and fairly in rejecting the request for EVR on grounds of its
budgetary constraints is unassailable. It deferred appropriately to the discretionary
authority of the Commissioner-General in fiscal and budgetary matters and made no
appealable error.

45, The discretion of the Commissioner-General to reject a request for EVR on grounds of
budgetary constraints is not unfettered. The Agency must use its discretion reasonably and

properly, taking into account all relevant considerations.

46. In
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50. We agree with the UNRWA DT that, once a staff member is eligible for EVR in
accordance with paragraph 8, paragraph 9 of Area Staff Rule 109.2 comes into play and its text
is clear. In the present case, Mr. El Madhoun was eligible for EVR and it is not established that

budgetary constraints were a ground for rejecting his EVR request or for not withdrawing the
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Judgment

52. The appeal is dismissed and Judgement No. UNRWA/DT/2019/059 is affirmed.

Original and Authoritative Version: English

Dated this 26t day of June 2020.

(Signed) (Signed) (Signed)
Judge Neven, Presiding Judge Halfeld Judge Murphy
Brussels, Belgium Bournemouth, United Kingdom  Cape Town, South Africa

Entered in the Register on this 29t day of July 2020 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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