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4. The review process involved data collection from common system organizations and staff, 

as well as external entities.  Working groups composed of ICSC members, representatives from 

common system organizations and staff representatives were created.  The Secretary-General 

was represented at these working groups’ meetings, as well as at the ICSC’s sessions.  In 

considering the implementation of the new comp ensation package, the ICSC also sought and 

received advice from the Office of Legal Affairs (OLA)—which is part of the United Nations 

Secretariat and acts as counsel for the Secretary-General in cases before the Appeals Tribunal. 

5. In its 2015 Report, the ICSC made a recommendation for the introduction of one net 

salary scale for all staff members in the professional and higher categories without regard to 

family status.  Support provided for dependent family members would be separated from salary.  

Two existing allowances, namely a child allowance (a fixed amount payable for each dependent 

child) 3 and a special dependency allowance (for disabled children) would remain unchanged.  

The ICSC, however, made three important proposals regarding other kinds of family support.  

Firstly, dependent spouses would be recognized through a spouse allowance at the level of  

six per cent of net remuneration.  Secondly, staff members who are single parents and who 

provide main and continuous support for their depe
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allowance would be payable in lieu.  The transitional allowance would be discontinued once the 

child in respect of whom the allowance was payable lost eligibility by ceasing to be dependent.  

7. These recommendations were adopted by the General Assembly in its resolution 70/244 

of 23 December 2015.  Paragraph 6 of section III of the Resolution a pproved the proposed  

unified salary scale structure.  Paragraphs 17-19 of section III of the Resolution introduced the 

dependent spouse allowance and the single parent allowance.  Paragraph 10 of section III records 

the decision of the General Assembly in regard to the transitional allowance.  It reads: 

(a) Staff members in receipt of the dependency rate of salary in respect of a 

dependent child at the time of conversion to the unified salary scale structure will receive a 

transitional allowance of 6 per cent of net remuneration in respect of that dependent child 

and that no child allowance should be paid concurrently in that case; 

(b) The allowance will be reduced by 1 percentage point of net remuneration 

every 12 months thereafter; 

(c) When the amount of the transitional allowance becomes equal to or less 

than the amount of the child allowance, the latter amount will be payable 

in lieu thereof; 

(d) The transitional allowance will be discontinued if the child in respect of 

whom the allowance is payable loses eligibility[.] 

8. In his report A/71/258 of 29 July 2016, th e Secretary-General proposed amendments  

to the Staff Regulations for the implementati on of the changes as approved by the  

General Assembly in resolution 70/244 of 23 December 2015.  Through its resolution 71/263  

of 23 December 2016, the General Assembly acceded to the Secretary-General’s request.  

On 30 December 2016, the Secretary-General promulgated Secretary-General’s Bulletin 

ST/SGB/2017/1 (Staff Regulations and Rules of the United Nations), which amended both the 

Staff Regulations and the Staff Rules.  In consequence of these measures, the new salary scale as 

of 1 January 2017 (the Unified Salary Scale) no longer provides different net base salaries for 

staff members who have dependents and for those who do not.  The gross and net base salaries of 

staff members previously paid at the dependency rate now exclude the dependency component.  

That dependency component is now provided for by the dependent spouse allowance in 

Staff Regulation 3.4, the single parent allowance in Staff Regulation 3.5 and the transitional 

allowance providing for dependent children of staff members with a non-dependent spouse in 

Staff Rule 13.11.  The allowances (i.e., dependent spouse, single parent and transitional)—

calculated at six per cent of the net base salary and post adjustment of a staff member—are 
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equivalent to the difference between the new unified rate of salary and the dependency rate of the 

previous salary scale. 
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12. Ms. Lloret Alcañiz is an Information Systems Of ficer (P-3), at the United Nations Office at 

Geneva (UNOG).  She has two dependent children, aged 20 and 15.  Her first dependent child 

turned 21 in February 2018.  On or about 31 December 2016, she received her pay slip indicating 

a monthly gross salary at the dependency rate in the amount of USD 8,375.42 and a dependency 

allowance for her second child of USD 261.42.  The deduction for her staff assessment was in the 

amount of USD 1,511.33.   She received a pay slip for January 2017 indicating a monthly gross 

salary of USD 8,223.67, a dependency allowance for her second child of USD 258.62 and a 

transitional allowance in the amount of USD 692. 76 described on her pay slip as “ICSC Interim 

6% Depend (Adj)”.  The deduction for her staff assessment was in the amount of USD 1,682.  

13. Mr. Zhao is an Interpreter (P-4), at UNOG.  He has two dependent children, aged 19 and 

6.  His first dependent child will turn 21 on 28 November 2019.  His pay slip for December 2016 

reflects a monthly gross salary at the dependency rate in the amount of USD 9,828.42.   

The deduction for his staff assessment was in the amount of USD 1,903.67.  His pay slip for 

January 2017 reflects a monthly gross salary of USD 9658.25 and a transitional allowance in the 

amount of USD 799.80 described on his pay slip as “ICSC Interim 6% Depend (Adj)”.  The 

deduction for his staff assessment was in the amount of USD 2,105.83.  His December 2016 and 

January 2017 pay slips did not correctly reflect the fact that he has a second dependent child.  

This situation was rectified on his pay slip of 31 March 2017, where a dependency allowance of 

USD 230.47 was added in respect of his second dependent child, in addition to a retroactive 

payment of USD 752.55.  

14. Ms. Xie is an Interpreter (P-4), at UNOG.  She has two dependent children, aged 19 and 

14.  Her first dependent child will turn 21 on 31 December 2018.  Her pay slip for December 2016 

reflects a monthly gross salary at the dependency rate in the amount of USD 9,644.17 and a 

dependency allowance for her second child of USD 261.42.  The deduction for her staff 

assessment was in the amount of USD 1,853.92.  Her pay slip for January 2017 reflects a monthly 

gross salary of USD 9,475.08, a dependency allowance for her second child of USD 258.62 and a 

transitional allowance in the amount of USD 786. 23 described on her pay slip as “ICSC Interim 

6% Depend (Adj)”.  The deduction for her staff assessment was in the amount of USD 2,050.83.  

15. Mr. Kutner is a Reviser (P-4), at UNOG.  He has three dependent children, aged 19, 15 

and 5.  His first dependent child will turn 21 on  10 May 2019.  His pay slip for December 2016 

reflects a monthly gross salary at the dependency rate in the amount of USD 9,460.08 and 

dependency allowances for his second and third child in the total amount of USD 490.30.  The 
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deduction for his staff assessment was in the amount of USD 1,804.25.  His pay slip for 

January 2017 indicates a monthly gross salary of USD 9,292.00, a dependency allowance for his 

second and third child of USD 485.04 and a transitional allowance in the amount of USD 772.65 

described on his pay slip as “ICSC Interim 6% Depend (Adj)”.  The deduction for his  

staff assessment was in the amount of USD 1,995.92.  

16. Ms. Krings is a Crime Prevention and Criminal Justice Officer (P-4), at the  

United Nations Office on Drugs and Crime (UNODC) in Vienna.  She has three dependent 

children, aged 19, 10 and 7.  Her first dependent child will turn 21 on 21 December 2018.  Her pay 

slip for December 2016 reflects a monthly gross salary at the dependency rate in the amount of 

USD 9,460.08 and a dependency allowance for her second and third child of USD 490.30.   

The deduction for her staff assessment was in the amount of USD 1,804.25.  Her pay slip for 

January 2017 reflects a monthly gross salary of USD 9,292.00, a dependency allowance for her 

second and third child of USD 485.04 and a transitional allowance in the amount of USD 772.65 

described on her pay slip as “ICSC Interim 6% Depend (Adj)”.  The deduction for her  

staff assessment was in the amount of USD 1,995.92.   

17. The Respondents sought management evaluation challenging “the decision of the 

Administration to alter a fundamental and essentia l condition” of their employment relating to 

their salaries.  They received a response from the Management Evaluation Unit informing them 

that the Secretary-General had decided to uphold the contested decisions.  Each then filed an 

application with the UNDT challenging the decision s to reduce his or her contracted salaries and 

the manner of the implementation of the Unif ied Salary Scale effective 1 January 2017.  

The UNDT Proceedings 

18. The UNDT decided to hear the applications of the five Respondents together with  

six other similar cases, which also concern the introduction of the Unified Salary Scale but 

involve staff members with differ ent family situations.  The UNDT held a hearing on the merits 

between 20 September 2017 and 22 September 2017 during which it received testimony from  

two witnesses, namely: the Chief, Payments and Payroll Unit, UNOG, who explained the financial 

implications of the Unified Salary Scale, the details of the pay slips and the reconciliation 

exercise; and a Human Resources Officer, Office of Human Resources Management, who 

testified as to the background of the adoption of the Unified Salary Scale, and the manner in 
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matter, the UNDT maintained that the presumption of legality may be rebutted when it is alleged 

that the implementation conflicts with other norm s or contractual obligations equally applicable.  

While the Secretary-General was undisputedly bound by General Assembly resolutions 70/244 

and 71/263 (which adopted the Unified Salary Scale and the consequent modifications to the 

Staff Regulations and Staff Rules), a normative conflict resulted from the fact that the  

Secretary-General was equally bound by existing contractual obligations with staff members as 

well as preceding General Assembly resolutions still in force which protected the Respondents’ 

acquired rights–in particular Staff Regulation 12.1 (adopted by the General Assembly on 
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28. The UNDT made two findings in relation to the transitional allowance.  Firstly, it decided 

that it would not examine the legality of any policy decision taken by the General Assembly 

regarding the way it designed the transitional allowance and in particular the Respondents’ claim 

that the transitional allowance has a discriminatory  effect on them.  It held that such claims 

sought to impugn the Resolution of the General Assembly to establish the transitional allowance.  

Though not stated as such, the UNDT in effect found that the claims were not receivable in  

terms of the UNDT Statute because they concerned a legislative or regulatory decision and  

not an administrative decision.  Secondly, the UNDT found no merit in the ground that the  

Secretary-General had “misinterpreted Resolution 70/244 in adopting Staff Rule 13.11 which 

prevents the transitional allowance to be transferred to a second dependent child when the one in 

respect of which the transitional allowance is paid turns 21.”13  It stated that it was clear from 

General Assembly resolution 70/244 that by granting the transitional allowance at the moment 

of conversion of the system to the child in respect of whom the dependency rate was previously 

paid and stipulating that it would cease when th
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33. The Secretary-General further submits that the UNDT erred by holding that the 

applications were receivable although the Respondents had not suffered any negative 

consequences at the time the contested decisions were taken or even when the applications were 

filed in that they had suffered no financial losses in January 2017.  The possibility of future losses 

due to further reductions does not provide a suffi cient basis for review if no damages have been 

suffered at the time of the application.  

34. The Secretary-General further asserts that the UNDT erred in concluding on the merits 

that the payment of salary according to the Unified Salary Scale established by the 

General Assembly violated the Respondents’ acquired rights.  First, the UNDT erred in finding 

that the Respondents had an acquired right to a particular quantum of pay for  future  work when 

the protection of acquired rights in Staff Regulation  12.1 is intended to protect those rights earned 

through service already rendered and not prospective benefits including future salaries.  

Secondly, the UNDT erred in finding that the methodology for calculating the Respondents’ 

respective salaries was a fundamental and essential condition of employment, which could not  

be unilaterally amended by the Organization.  The methodology for the calculation of the 

Respondents’ salaries was not derived from the express terms of their letters of appointment but 

rather from the Staff Regulations and Rules and 
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the future.  This negative impact also warranted 
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47. The Respondents claim to have suffered discrimination as a result of their family status 

relating to them having a non-dependent spouse and dependent children.  While other categories 

of staff are “protected” by the implementation of  a dependent spouse allowance or single parent 

allowance that compensates for the six per cent loss in net remuneration, the Respondents who 

are not single parents, do not have a dependent spouse and receive a depreciating transitional 

allowance do not see their salaries protected.  The Respondents argue that such disparate 

treatment is in violation of the Administration’s contractual obligation to ensure equal treatment 

of staff members.  Such different treatment may only be considered lawful if it was made on the 

basis of a legitimate aim, which the Administration has failed to proffer. 

48. Moreover, the female Respondents Ms. Lloret Alcañiz, Ms. Xie and Ms. Krings submit 

that they have been disproportionately affected and thus indirectly discriminated by the 

prejudicial implementation of the transitional a llowance, as women make up the majority of the 

aforementioned discriminated group of staff members with spouses who work and are thus 

non-dependent.  In support of this argument, they  claim that in the context of cases received by 

the Office of Staff Legal Assistance (OSLA) approximately 70 per cent of the cases with 

staff members in the non-dependent spouse and dependent children category are comprised  

of women.  In addition, the Respondents cite 2015 census data from the United States which  

they assert indicate that only 7.9 per cent of households have a working wife and an 

unemployed husband.  

49. By way of remedy for the discrimination suffer ed as a result of their family status, the 

Respondents seek the freezing of the transitional allowance at the current six per cent rate until 

their respective youngest child is no longer recognized as a dependent child and, therefore, they 

ask the Appeals Tribunal to reaffirm the remedy granted by the UNDT.  In addition, the female 

Respondents request moral damages for the indirect discrimination suffered as a result of their 

gender arguing that the measures caused objective harm to their dignity per se warranting 

compensation.  As the quantum of such damages cannot be easily assessed in the absence of a 

prescribed mode of calculation, they ask the Appeals Tribunal to calculate it ex aequo et bono.  
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The Secretary-General’s Answer to the Cross-Appeal 

50. The Secretary-General submits that the Respondents have not established that the UNDT 

committed a reversible error of procedure by failin g to provide a reasoned decision with respect 

to their claims of discrimination regarding the transitional allowance. The UNDT did in fact 

adjudicate the entirety of their case and its Judgment evidences a reasoned basis for its decisions.  

51. The Secretary-General further asserts that the Respondents have not established that the 

UNDT erred by rejecting their claims of discrimination as not receivable.   

52. On the merits of the issue, the Secretary-General submits that the Respondents have 

failed to establish that they have been subject to discrimination on the basis of their family status.  

The principle of equality requires  that “similarly situated” staff members be treated equally while 

staff members in different situations may be treated differently if such distinction is based on 

sound administrative reasons or is a fair and reasonable outcome of circumstantial differences.  

With the introduction of the Unified Salary Sc ale, all internationally recruited staff members 
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54. Finally, the Secretary-General argues that the Respondents failed to establish a basis for 

the Appeals Tribunal to award them compensation for alleged moral harm on the ground of  

gender discrimination.  In addition to not havi ng been unlawfully discriminated against, the 

Respondents have failed to provide evidence of harm.  The UNDT’s and Appeals Tribunal’s 

statutory power is limited to awarding compensa tion based on evidence of direct and certain 

harm rather than based on the general principle of equity.  

Lloret Alcañiz et al .’s Response to the Answer to the Cross-Appeal 

55. Lloret Alcañiz et al. submit that the Secretary-General’s contention in his answer to their 

cross-appeal, namely that they had cited 2015 census statistics from the United States of America, 

which had not been presented to the UNDT, was factually incorrect as the data were indeed 

presented during the oral hearing before the UNDT.  

Considerations  

56. This appeal raises significant questions of law about the power of the Organization to 

unilaterally alter or reduce the compensation of  staff members of the Organization.  For that 

reason, the President of the Appeals Tribunal in terms of Article 10(2) of the Statute of  

the Appeals Tribunal, elected to refer the appeal for consideration by the full bench of  

the Appeals Tribunal. 

57. The characterization of the contested decisions by the Secretary-General in his 

submissions as being the decisions to pay the Respondents in accordance with the 

Unified Salary Scale and the transitional allowance is a correct and adequate rendition of the 

decisions in issue. 

The issue of receivability 

58. The first question for determination is whether the UNDT erred (and thus exceeded its 

jurisdiction) in concluding that the applications were receivable.  

59. The jurisdiction of the UNDT is limited by Article 2(1) of the UNDT Statute to hearing 

appeals against “administrative decisions”.  This Tribunal has consistently held that where the 

General Assembly takes regulatory decisions, which leave no scope for the Secretary-General  

to exercise discretion, the Secretary-General’s decision to execute such regulatory decisions, 
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depending on the circumstances, may not constitute administrative decisions subject to judicial 

review.16  Discretionary powers are characterized by the element of choice that they confer on 

their holders.  An administrator has discretion wh enever the effective limits of his or her power 

leave him or her free to make a choice among possible courses of action and inaction.17  Only in 

cases where the implementation of the regulatory decision involves an exercise of discretion by 

the Administration −including the interpretation of an ambiguous regulatory decision, 

compliance with procedures, or the application of criteria −is it subject to judicial review.  

60. The Secretary-General maintains that his implementation of the General Assembly 

Resolutions introducing the Unified Salary Scale falls into this category of non-reviewable 

decisions.  The Resolutions regarding the specific amounts to be paid to staff members were 

unambiguous and left no room for interpretati on or any exercise of discretion by the  

Secretary-General.  Consequently, he submits, the Respondents are in fact challenging the 

regulatory decisions themselves and not the implementation by the Secretary-General.  The 

Respondents contend in effect that the ambiguity arising from the normative conflict of the 

different resolutions brings into  doubt the scope of application of the Unified Salary Scale and 

thus the legality of its implemen tation by the Secretary-General. 

61. An administrative decision is a unilateral decision of an administrative nature taken 

by the administration involving the exercise of  a power or the performance of a function in 

terms of a statutory instrument, which adversel y affects the rights of another and produces 

direct legal consequences.  A decision of an administrative nature is distinguished from other 

governmental action of a regulatory, legislative or executive nature.18  

62. Deciding what is and what is not a decision of an administrative nature may be difficult 

and must be done on a case-by-case basis and will depend on the circumstances, taking into 

account the variety and different contexts of decision-making in the Organization.  The nature of 

the decision, the legal framework under which the decision was made, and the consequences 

of the decision are key determinants of whether the decision in question is an administrative 

                                                 
16 Reid v. Secretary-General of the United Nations , Judgment No. 2015-UNAT-563, para. 36; 
Tintukasiri  v. Secretary-General of the United Nations, Judgment No. 2015-UNAT-526, paras. 38-39; 
and Obino v. Secretary-General of the United Nations , Judgment No. 2014-UNAT-405, para. 21.  
17 Kenneth Culp Davis, Discretionary Justice (1971), page 4.  
18 Lee v. Secretary-General of the United Nations , Judgment No. 2014-UNAT-481, para. 48, citing 
Former United Nations Administrative Tribunal (f ormer Administrative Tribunal) Judgment No. 1157, 
Andronov  (2003), para. V. 
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decision.19  What matters is not so much the functionary who takes the decision as the nature 

of the function performed or the power exercised.  The question is whether the task itself is 

administrative or not. 

63. The Judges of the Appeals Tribunal differ on whether the UNDT had jurisdiction to 

receive the application.  A minority of the Judges (Judges Knierim, Lussick and Thomas-Felix) 
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it was contended, do not provide a sufficient basis for review if no actual damage has been 

demonstrated at the time of the application. 

67. It is true that in January 2017, the Respondents’ take-home pay in fact increased when 

compared to their December 2016 pay.  The figures analyzed by the UNDT in relation to  

Ms. Lloret Alcañiz, for example, show that in January 2017 she took home USD 367.54 more than 

she did in December 2016.  However, there is no denying that her salary will reduce over time 

with the annual one per cent decrease of the transitional allowance.  All the Respondents will 

incur a pecuniary loss as a result of the gradual depreciation of the transitional allowance, 

which is further compounded by the fact that once their first child ceases to be dependent, the 

Respondents will not receive the transitional allowance for the entire period despite having other 

dependent children.  Thus, although the loss may not be immediate, a loss of some kind will 

inevitably afflict all the Respondents with the loss of eligibility for the transitional allowance. 21 

The inevitability of the loss may be a future event but it is nonetheless certain and only a matter 

of time.  As such, the decision has an adverse impact for all the Respondents.  In the premises, 

the majority of Judges hold that the UNDT was correct in finding the applications to 

be receivable. 

The merits 

68. The question then is whether the Secretary-General’s exercise of power was illegal.  

Although the minority, as stated, would uphold the appeal on the grounds of receivability, they do 

not disagree with the reasoning of the majority on the merits.  

69. The UNDT held that the exercise of power by the Secretary-General was illegal because 

the organs of the Organization are bound by Staff Regulation 12.1, which has a  

“quasi-constitutional” 22 value fettering both the legislative power of the General Assembly and 

the mechanical power of the Secretary-General in
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70. The UNDT reasoned that while the Secretary-General was undisputedly bound by 

General Assembly resolutions 70/244 and 71/263, a normative conflict resulted from the fact that 

the Secretary-General was equally bound by the contractual obligations with staff members and 

preceding General Assembly resolutions still in force which protected the Respondents’ acquired 

rights–in particular Staff Regulation 12.1 whic h provides that the Staff Regulations may be 

supplemented or amended by the General Assembly, only “without prejudice to the acquired 

rights of staff members”.  The UNDT held that Staff Regulation 12.1 “poses some limits” to the 

Organization’s power to amend the Staff Regulations and Rules and that the protection of 

acquired rights as enshrined in Staff Regulation 12.1 is an intrinsic part of the contractual 

relationship between the Organization and its staff members, has quasi-constitutional value and 

takes precedence over other Staff Regulations and Rules governing the staff members’ conditions 

of employment.  It held further that any derogation from Staff Regulation 12.1 needed to be made 

explicitly and possibly would expose the Organization to liability for breach of contract. 

71. It follows, in accordance with this line of reasoning, and as a matter of logic, that the 

UNDT in effect held that when the Secretary-General came to implement resolutions 70/244 and 

71/263 he was constrained by resolution 13(I) of 1946 (introducing Staff Regulation 12.1) to apply 

the later resolutions exclusively to staff members appointed after the adoption of resolutions 

70/244 and 71/263 who would not have “acquired righ ts” to their salaries as fixed at the date of 

the resolution.  It is thus, in effect, contended that the scope of resolutions 70/244 and 71/263  

is restricted in application to staff members employed after their adoption. 

72. The correctness of that proposition, and the notion that Staff Regulation 12.1 takes 

precedence over or fetters all subsequent General Assembly resolutions, depend on whether 

Resolution 13(I) of 1946 is indeed possessed of a “quasi-constitutional value” or, alternatively, 

that an appropriate harmonization of the three resolutions leads to that result.  Of importance in 

this regard are the contention of the UNDT that “any derogation to staff regulation 12.1 would 

need to be made explicitly”23 and its finding that the level or quantum of a staff member’s salary 

is a fundamental and essential term of employment that is not legally susceptible to unilateral 

alteration by the Organization.  

 

                                                 
23 Ibid ., para. 125.  
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73. The UNDT’s assertion that resolution 13(I) of 1946 is of quasi-constitutional value rests 

largely upon its interpretation of earlier pronou ncements of other international administrative 

tribunals.  It also relied upon the International Court of Justice’s (ICJ) Advisory Opinion on the 

application for review of Judgment No. 273 of  the United Nations Administrative Tribunal 24  

to conclude that the Organization has an obligation to respect its staff members’ acquired rights, 

which include a protection against the unil ateral reduction of staff remuneration.  

74. Judgment No. 273 of the former Administrative Tribunal was rendered in the  Mortished  

case.25  Mr. Mortished was an Irish national and staff member of the Organization in Geneva.   

On retiring he sought to be paid a repatriation grant.  The grant and the entitlement to it were 

established by General Assembly resolution 470 
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it attempted only to apply to Mr. Mortished’s case what it found to be the relevant  

Staff Regulations and Rules made under the authority of the General Assembly. 

78. The ICJ’s Advisory Opinion is thus not authority for the proposition that 

Staff Regulation 12.1 has a quasi-constitutional value against which other instruments must be 

reviewed on grounds of legality.  On the contrary, it is authority for the proposition that 

General Assembly resolution 13 (I) of 1946 and St
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take precedence.  Resolutions 70/244 and 71/263 undeniably alter the contractual rights of 

staff members to receive an agreed future salary.  However, if the first interpretation of “acquired 

rights” is preferred there will be no normative conflict.  Resolutions 70/244 and 71/263 do not 

retrospectively take away any vested right to receive a benefit for services already rendered.  

90. In our view, the first interpretation of the te rm “acquired rights” is the more appropriate 

as it avoids or reconciles the normative conflict and harmonizes the provisions of the two 

resolutions.  An “acquired” right should be purp osively interpreted to mean a vested right; and 

employees only acquire a vested right to their salary for services already rendered.  Promises to 

pay prospective benefits, including future salaries, may constitute contractual promises, but they 

are not acquired rights until such time as the quid pro quo  for the promise has been performed 

or earned.  Moreover, the fact that increases have been granted in the past does not create an 

acquired right to future increases31 or pose a legal bar to a reduction in salary. 

91. The limited purpose of Staff Regulation 12.1, therefore, is to ensure that staff members 

are not deprived of a benefit once the legal requirements for claiming the benefit have been 

fulfilled.  The protection of ac quired rights therefore goes no further than guaranteeing that  

no amendment to the Staff Regulations may affect the benefits that have accrued to, or have been 

earned by, a staff member for services rendered before the entry into force of the amendment.32  

Amendments may not retrospectively reduce benefits already earned.  In the final analysis, the 

doctrinal protection of acquired rights is essentially  an aspect of the principle of non-retroactivity.  

The aim is to protect individuals from harm to th eir vested entitlements caused by retrospective 

statutory instruments.  

92. It follows that, absent any normative conflict, the Secretary-General did not act illegally in 

implementing resolutions 70/244 and 71/263.  Resolution 13(I) of 1946 imposed no legal 

constraint requiring implementation to be restri cted to staff members who entered service after 

the adoption of resolutions 70/244 and 71/263. 

93. Furthermore, the fact that the Respondents’ letters of appointment state that their initial 

salary “may rise” does not constitute an express promise by the Organization to continue to 

increase their rate of pay and never to reduce it, as the UNDT concluded.  The statement cannot 

                                                 
31 ILOAT, Judgment No. 2632 (2007), para. 13. 
32 Former Administrative Tribunal Judgment No. 82, Puvrez (1961); Former Admini strative Tribunal 
Judgment No. 202, Quéguiner (1975); and Former Administrative  Tribunal Judgment No. 266,  
Capio (1980).  
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be construed as a promise that staff members’ salaries will necessarily rise and continue to do so.  

The basic conditions of employment of staff members as set out in their letters of appointment 

may and often do change throughout the duration of their service.  The contentions of the 

Respondents, if accepted, would constitute a contractual fetter upon the authority and powers  

of the General Assembly.  In accordance with universally accepted principles, contracts which 

purport to fetter in advance the future exercise of constitutional, statutory or prerogative powers 

are contra bonos mores and not valid or enforceable.  It is in the public interest that public 
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The cross-appeal 

96. 
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Judgment 

101. The appeal is upheld, the cross-appeal is dismissed and Judgment No. UNDT/2017/097 

is hereby vacated. 
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