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6. On 30 June 2011, UNMIS issued IC No. 334/2011, “Update to UNMIS Staff regarding 
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13. On 7 October 2011, Mr. Eissa filed an application before the UNDT contesting the 

decision of 27 July 2011, to terminate his service.  He claimed that the decision to terminate 

his contract was unlawful on the following grou nds: (i) “[t]he ‘decis ion-maker’ lacked the 

delegated authority to exercise the power to terminate [his] co ntract; (ii) [t]he issuance of a 

fixed-term contract created a legitimate expect
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16. The UNDT erred by setting compensation in li eu of rescission at two years’ net base 

salary.  Mr. Eissa was never appointed to a post for a period greater than one year.  Moreover, 

he had served two months of his last appointment and had only ten months left.  Finally, he 

was paid a termination indemnity.  For all th ese reasons, the compensation in lieu of 

rescission is excessive. 

17. The UNDT erred by awarding additional an d separate compensation for “substantive” 

and “procedural” irregularities without evidence showing actual injury or harm to Mr. Eissa 

and without the UNDT making a finding of actual injury or harm.  

18. The UNDT erred by awarding additional an d separate compensation for “substantive” 

and “procedural” irregularities when the award is duplicative of the alternative compensation 

in lieu of rescission, which was based on irregularities in the process transitioning Mr. Eissa 

from UNMIS to the new mission.  Additionally , the awards overlap each other since the 

UNDT erred in not explaining which irregu larities were “substantive” and which  

were “procedural”. 

19. The UNDT’s rescission of the termination decision and the award of compensation for 

substantive and procedural irregularities were based on errors of fact.  The UNDT relied on 

particular findings of fact that were erroneou s and not supported by the evidence, which, in 

turn, influenced the quantum of damages awarded.  These erroneous factual findings were 

that: (a) Mr. Eissa’s termination was motivated by personal animus against him by UNMIS 

Chief of Staff; (b) the transitioning proces s of staff from UNMI S to UNMISS lacked 

transparency; and (c) the Mission Leadership Team (MLT) did not have any authority to  

re-profile the post of UNMISS Spokesperson.  (This finding stemmed, in part, from the 
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“exceptional” and whether there was egregious conduct to justify an award exceeding  

two years’ net base salary. 

21. The UNDT properly found egregious conduct in Mr. Eissa’s case, including: (a) the 

ultra vires nature of the decision to terminate Mr. Eissa’s service since it was taken by the 

CCPO, who lacked proper authority to make the decision; (b) the MLT disregarding the 

Information Circulars and re-profiling and ch anging the requirements for the post of 

UNMISS Spokesperson in violation of Mr. Eissa’s rights; and (c) the lack of transparency in 

the transition process for staff from UNMIS to  UNMISS, including unau thorized actions by 

the MLT during the process.  The Secretary-General has not shown these determinations to 

be unreasonable or unsupported by evidence.  Thus, the UNDT did not err by setting 

compensation in lieu of rescission at two years’ net base salary.  

22. The UNDT acted correctly by awarding additional and separate compensation for 

“substantive” and “procedural” irregularities.  The UNDT specifically found, among other 

things, that the MLT did not have any delegated authority or business with the transitioning 

of staff members.  Thus, the MLT committed substantive irregularities and procedural 

irregularities in re-profiling the post of UN MISS Spokesperson.  The UNDT’s findings about 

the MLT were sufficient to explain the type of irregularities ju stifying additional 

compensation.  Moreover, it cannot be denied that the irregularities in his separation caused 

Mr. Eissa to suffer actual harm by affecting his prospects for future employment.   

23. The UNDT’s decision to rescind the termination and award compensation for 

substantive and procedural irregularities was proper in all respects.  The Secretary-General’s 

challenges to the factual findings by the UNDT are not sufficient to undermine the decision 

since they fail to: (a) contradict any of the unimpeachable evidence or (b) prove that the 

findings were unreasonable.  Moreover, under the Appeals Tribunal’s jurisprudence, it is 

within the discretion of the UNDT to de
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Considerations 

25. On appeal, the Secretary-General does not contest the Dispute Tribunal’s ultimate 

determination that the decision to terminate Mr . Eissa was unlawful.  He challenges only the 

remedies afforded Mr. Eissa and requests that the Appeals Tribunal “vacate or reduce the 
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28. The Secretary-General also challenges the UNDT’s award of one year and  

four months’ net base pay as non-pecuniary or moral damages, based on the substantive and 

procedural irregularities attendant to Mr. Eissa ’s termination.  He argues that the UNDT 

erred in making this award without evidence  of harm and without a finding of harm. 

29. He also contends that the UNDT erred in not explaining which irregularities were 

“substantive” and which were “pro cedural.”  Finally, he claims that the award is duplicative of 

the award of alternative compensation in li eu of rescission, which also was based on 

irregularities in the transition process.   

30. Under our jurisprudence, “damages for a moral injury may arise: … [f]rom a breach of 

the employee’s substantive entitlements arising from his or her contract of employment. …  

Where the breach is of a fundamental nature, the breach may of itself give rise to an award of 
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the Respondent has neither answered to the allegations of fact [of animus] pleaded by 

[Mr. Eissa] nor addressed the documentary evidence adduced in  support of the said 

facts [of animus toward him].  The Respondent’s failure to deal with the particular 

allegations of [Mr. Eissa] leaves the Tribunal with no other course of action than to 

accept [Mr. Eissa’s] version of the events. 

37. A fair and reasonable reading of this statement shows it to be an unartful discussion 

of the evidence, specifically, the Secretary-General’s failure to produce evidence contradicting 

Mr. Eissa’s testimony about several specific instances of animus toward him.  It is not a 

factual finding to the effect that the Secretary-General failed to deny Mr. Eissa’s allegations of 

animus against him.5  Thus, the Secretary-General’s claim of factual error has no merit. 

38. The second finding of fact the Secretary-General alleges is erroneous is the purported 

“finding” that the transition process “lack[ed] tr ansparency”.  This is not an erroneous factual 

finding or conclusion of law, based on the evidence in the record.  To the contrary, the UNDT 

correctly found that the evidence showed the involvement of the MLT in the transition 

process and the MLT’s disregard of the procedures in the Information Circulars, which the 

Administration was required to follow. 6  Thus, the Secretary-General’s claim of factual error 

has no merit. 

39. The third finding of fact the Secretary-General alleges is erroneous is the purported 

“finding” that the MLT “did not have an y authority … to re-profile” the UNMISS 

Spokesperson post.  Once again, we conclude that this is not an erroneous factual finding or 

conclusion of law, based on the evidence in the record.  To the contrary, the evidence shows 

there was no change in the requirements of UNMISS Spokesperson – let alone a 30 per cent 

change,7 as the UNDT correctly found.  Thus, this claim of factual error also has no merit.   

 

                                                 
5 The UNDT acknowledged in paragraph 98 of the Judgment that the Secretary-General did deny  
Mr. Eissa’s allegations of animus and noted that the Secretary-General argued that Mr. Eissa had not 
met his burden to show animus.  
6 See Sannoh v. Secretary-General of the United Nations, Judgment No. 2014-UNAT-451, para. 13.  
([T]he[] … Information Circulars were not merely issu ed for information purpos es; they also provided 
the legal framework for the transition from UNMIS to UNMISS.) 
7 IC No. 334/2011 provides: 

Where the staffing table for the new mission reflects new posts or where the functions 
of a post change by more than 30%, the post will be filled through the regular 
competitive selection process …. 
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