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On 23 March 2009, Mr. Richard Cook, the Director of UNRWA Operations,
Jordan (“DUO/J") established a fact finding committee composed of the Deputy Chief,
Field Health Programme; Deputy Principal, Amman Training Centre; and Area
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South Amman Area Office and could find no record of the two students who Student
A identified as having aided the Applicant in the alleged misconduct. [UNRWA DT
emphasis.]

After pointing out inconsistencies in the evidence, the Fact Finding
Committee made a number of recommendations of a generalized nature regarding the
issue of sexual misconduct and exploitation in schools. Given the absence of any
indication of possible guilt at this stage of fact finding there did not appear to be any
reasonable grounds to suppose that the #ieged misconduct in question may have
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The Investigation Committee produced its Report dated 23 July 2009. On the
key issue of the alleged accomplices, Students C and D, the Investigation Committee
report found:

... The Board reviewed the school reords and identified 3 different
[persons with the name of Student C]. Attempts were made to visit all
three. One of the [persons with the name of Student C] is currently a
classmate of the Complainant and has a cousin by the name of [same
name as Student D]. Both students were interviewed separately and
both displayed a high level of discomfort. [Witness D] confirmed
occasionally having picked up his causin from school (in the year of
the incident). [Witness C] stated that the Defendant had recently
stopped him during the exam period at school (June 2009) to ask him
whether or not he had seen the Complainant. When asked by the
Board what he, the Defendant, wanted from the Complainant, [the
witness] continued to say that the Defendant had told him, “I need to
see him (Complainant) because he is doing dirty things with other
boys including [Witness D]". The Board believes that this interview is
key because [Withess C] was not approached by any other
interviewing body. As such his testimony is untainted as he has not
been prepped by previous questioning.

The Investigation Committee summarized its findings as follows:

The Board found that there was direct and incontroverted
evidence provided by the Complainant whom the Board found to be a
consistent and credible witness. The Board found the Defendant [i.e.
the Applicant] to be a deliberately untruthful witness. Other
circumstantial evidence also supported the allegations of the
Complainant that he was exposed to sexual exploitation. The sexual
indicators exhibited and further supported by parent and teacher
statements as well as the expert psychologist. Sexual indicators
include cases of nightmares, heightened awareness of sexual
activities, advanced sexual language, aggressiveness, etc. ... On
balance, the Board found that the weight of evidence tended to
support a finding that the Complainant was sexually abused by the
Defendant in the school year 2006-2007 on several occasions in the
classroom after school hours, andthat the Defendant approached the
Complainant in the school year 2008-2009 to re-initiate the sexual
abuse.

The evidence was comprised of the credibility of the Complainant and
[Student B’s] testimonies, as well as the demeanour of the Defendant,
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Your case was thoroughly reviewed inthe light of your appeal letter
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him has all the hallmarks of a prejudgment”. 4 In particular, the UNRWA Dispute Tribunal
noted that Mr. El-Khalek ought to have been provided with the documentary evidence
against him, including the reports of the Fact Finding Committee and the Investigation
Committee, in Arabic; that he should have been communicated with in a language he could
understand; and, that he should have been granted a reasonable period of time to respond to
the Investigation Committee’s conclusions (rather than one day) and advised that he could

request assistance from a current or former staff member or legal counsel in so doing.

6. Ultimately, the UNRWA DT held that: 5

In view of the serious due process breacheddentified ..., the Tribunal considers that
the conclusion reached by the Investigation Committee and its uncritical acceptance
by Mr. Richard Cook, the DUO/J, is fundamentally flawed. The Administration has
not established by clear and convincing evidence that the Applicant committed the
misconduct in question. The Applicant had been charged with and, in the view of the
Tribunal, wrongly sanctioned for an extremely serious offence of sexual exploitation of
a minor. Not only was his reputation damaged in the community but the Tribunal
takes judicial notice of the fact that the status and standing of the Applicant and his
family would undoubtedly have suffere d serious harm in the community.

7. Finding that the “gross violations of due process identified in this case are
exceptional”, that Mr. El-Khalek’s reputation had “arguably [been] damaged ... irretrievably

and [his standing] diminished ... in the eyes of his community” and that “[tlhe prospect of
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Mr. El-Khalek’'s Answer

15. Mr. El-Khalek argues that the UNRWA DT correctly conducted judicial review
and properly found that the Agency had failed to establish by clear and convincing evidence

his misconduct.

16. Mr. EI-Khalek submits that the UNRWA DT'’s findings of fact were correct and that its

Judgment was fair. There was no reason for the DUO/J to establish an Investigation
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Judicial review of a disciplinary case requires the UNDT to consider the evidence
adduced and the procedures utilized during the course of the investigation by the
Administration. In this context, the [DT] is “to examine whether the facts on which the
sanction is based have been established, whether the established facts qualify as
misconduct [under the Staff Regulations and Rules], and whether the sanction is
proportionate to the offence”. And, of course, “the Administration bears the burden of
establishing that the alleged misconduct for which a disciplinary measure has been
taken against a staff member occurred”. “[W]hen termination is a possible outcome,
misconduct must be established by clear and convincing evidence”, which “means that
the truth of the facts asserted is highly probable”.

The appellant bears the burden of satisfying the Appeals Tribunal that the judgment

rendered by the Dispute Tribunal is defective.

22.

This Court finds that the UNRWA DT did not err in fact or in law such as to vitiate its

Judgment, except with regard to the award of compensation.

23.

In particular, the UNRWA DT did not overst ep its role to judicially review the

administrative decision imposing a discip linary measure on the staff member and

terminating his appointment.  Neither did it substitute itse If for the Administration, as

argued by the Commissioner-General.

24.

Certainly, the Administration failed to demonstrate that Mr. El-Khalek had

committed the serious misconduct he had been charged with, because not only did the
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27. The administrative decision to terminat e the staff member’s appointment did not
have any other support. The investigation did not actually establish the facts. Hence, no

disciplinary measure should have been lawfully taken.

28. Moreover, the UNRWA DT correctly concluded that there was a breach of due
process. When a staff member is offered only24 hours to defend himself against a very

serious accusation and not even provided wi
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Original and Authoritative Version: English

Dated this 27t day of June 2014in Vienna, Austria.

(Signed) (Signed) (Signed)

Judge Simon, Presiding Judge Faherty Judge Chapman

Entered in the Register on 29" day of August 2014 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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