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Mr. Koutang’s outside activities had on his work and availability and the possible use 

of the Office’s internet connection for running an internet café that he had links with.  

… Mr. Lo said an investigation had been undertaken into these matters but as 

there was no follow up to it he was convinced that the case had been closed without 

evidence of any kind of fraud.  He noted that Mr. Koutang had been promoted after 

that.  

… Mr. Koutang asserts that his supervisors were “well aware” of his activities, 

that he only provided assistance to the company if there was an urgent issue that his 

father could not attend to.  This was the reason he did not mention the particular 

branch of his family business Infogenie to his superiors “specifically by name.”   

… A tenant who occupied an office in the same building as the Infogenie internet 

cafe complained that Infogenie’s employees had frequent access to the roof of the 

building where some of Infogenie’s equipment was stationed.  The tenant became 

uncomfortable with this arrangement and blocked the employee’s access to the roof by 

locking the door.  

… The then manager of Infogenie told the Tribunal that this was a dispute that 

he would normally have dealt with but he  was out of the country when the company 

secretary contacted him about it.  Mr. Koutang’s father, the company owner was also 

unavailable as he was in hospital.  The manager asked Mr. Koutang to sign two letters 

to the tenant, on behalf of the company, to protest his actions at blocking access.  One 

letter was written on 31 October and the next on 17 November 2005.  Mr. Koutang 

signed the letters as “Administrateur” and “Computer Engineer” of Infogenie[,] 

respectively.  
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Mr. Koutang was guilty of misconduct enumerated in staff rule 110.1, and 
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3. The Dispute Tribunal found in favour of Mr . Koutang, concluding that the charges of 

misconduct were not sustained.  It held that, although Mr. Koutang was involved with his family 
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Submissions 

The Secretary-General’s Appeal 

8. The Secretary-General contends that the UNDT erred in law, when it found that  

Mr. Koutang’s association with Infogenie did not create a conflict of interest.  The  

Dispute Tribunal set an unreasonably high threshold for review.  In fact, the appearance, or 

possibility, that an improper benefit could re sult from a staff member’s association is the 

threshold; not proof that an improper benefit ac tually resulted.  Moreover, Infogenie benefited 

from a “reputational advantage” as a result of its association with UNDP, and its provision of  

pro bono services outside the relevant legal framework. 

9. The Secretary-General submits that the UNDT erred in law and fact when it found that 

Mr. Koutang’s actions with respect to the Country Office network did not amount to misconduct.  

By focusing on the installation of the router, the Dispute Tribunal overlooked the fact that  

Mr. Koutang “opened” the configuration of the network base station, leaving it vulnerable to 

hackers. 

10. The Secretary-General further submits that in  failing to show the appropriate deference 

to UNDP’s analysis of Mr. Koutang’s actions, the UNDT substituted its own opinion of the facts 

and was out of step with the jurisprudence of the Appeals Tribunal. 

11. The Secretary-General considers that the Dispute Tribunal erred in concluding that the 

disciplinary sanction imposed would have been disproportionate even if a finding of misconduct 

could have been sustained.  He argues that this finding was based on an inaccurate assessment of 

the facts and law, both with respect to conflict of interest and the network security breach, and 

avers that UNDP acted within the spectrum of appropriate sanctions.  He again submits that the 

UNDT failed to grant the deference due to the Organization in making such determinations. 

12. The Secretary-General requests the Appeals Tribunal to vacate the UNDT Judgment in its 

entirety and to uphold the disciplina ry sanction imposed on Mr. Koutang. 
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Mr. Koutang’s Answer  

13. Mr. Koutang submits that the Secretary-General has not proven his case of reversible 

error or manifestly unreasonable result.  Rather, the Secretary-General appears to seek de novo 

review of the facts of this case. 

14. Mr. Koutang contends that the Dispute Trib unal properly found that he had not 

committed misconduct. 

15. With reference to the charge of conflict of interest, Mr. Koutang disputes the  

Secretary-General’s claim that any possibility that an individual staff member or the company 

with which he or she is associated could benefit from their relationship with the United Nations 

amounts to conflict of interest, arguing that such a scenario is unduly broad and entirely 

subjective. 

16. Mr. Koutang further contends that the findings  of the UNDT with respect to the alleged 

security breach were thorough and appropriate, and supported those made by the DC.  

17. Insofar as proportionality is concerned, Mr. Koutang submits that “[t]he Administration’s 

bare plea for deference should hold no sway in the face of factual error and the joint conclusions 

of the DC … and Dispute Tribunal”. 

18. Mr. Koutang protests the argument of the Secretary-General that he breached the 

relevant legal instrument in  having Infogenie provide pro bono services to the Organization, 

which, he contends, cannot be raised for the first time on appeal. 

19. He requests the Appeals Tribunal to affirm the UNDT Judgment and to dismiss the 

appeal in its entirety.  

Considerations 

20. The United Nations Appeals Tribunal has had recent occasion to address the question of 

the appropriate level of review in di sciplinary matters.  Its reasoning in Applicant v.  

Secretary-General of the United Nations2 applies equally in this case: 

                                                 
2 Judgment No. 2013-UNAT-302, para. 29. 
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discretion with which it will not lightly interfere.   The UNDT thus erred in finding the sanction 

disproportionate and in substituting its opinion for that of the Administration. 

31. For these reasons, and in all of the circumstances of the case, the Appeals Tribunal cannot 

sustain the UNDT Judgment.  It finds in favour  of the Secretary-General and vacates the UNDT 

Judgment in its entirety. 

Judgment 

32. The UNDT Judgment is vacated in its entirety. 
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