Written comments submitted by Malta

on the International Law Commission’s Draft articles on Prevention and
Punishment of Crimes Against Humanity

. Introduction

The crime of genocide and war crimes are the subject of international conventions that require
States within their national law to prevent and punish such crimes, and to cooperate among
themselves toward those ends. By contrast, there is no global convention dedicated to


https://legal.un.org/ilc/texts/instruments/english/commentaries/7_7_2019.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf

On gender, according to the Commentary to the draft articles, the ILC approach in the draft
articles is based on the definition of crimes against humanity found in the Rome Statute. There
is, nevertheless, an important difference:

While there is an express definition of “gender” in the article 7, paragraph 3 of the Rome Statute

3for the purpose of this Statute, it is understood that the term "gender" refers to
the two sexes, male and female, within the context of society. The term "gender
does not indicate any meaning different from the above

there is no definition of the term “gender” in the CAH Draft Articles.


https://legal.un.org/ilc/texts/instruments/english/commentaries/7_7_2019.pdf
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commit any of the foregoing crimes are responsible for all acts performed by


https://www.icty.org/x/cases/popovic/acjug/en/150130_judgement.pdf

would shock the conscience of humanity, could once again emerge; second, that it was a crime
distinct from persecution on the ground of race, which was also codified; and third, that it was
imperative that the international legal system be strengthened in its ability to bring future
perpetrators of the crime of apartheid to justice.

Malta thus strongly welcomes the inclusion of draft article 1(j). However, should there be a
broad support in favour of amending the ILC draft articles, Malta considers that States should
have a broad discussion on whether the definition of apartheid in Article 2 (h) should more
accurately define the essence of a crime perpetrated by those who seek to institute and maintain
a form of governance designed to systemically oppress and dominate a subset of society,
including when based on gender.

The crime of apartheid should be broadened to include inhumane acts committed in the context
of an institutionalized regime of systematic oppression and domination by one gender group
over another gender group or groups and committed with the intention of maintaining that
regime.

Malta therefore proposes the following amendment (in underline) to the definition of the “crime
of apartheid”, contained in Article 2(2)(h) of the draft articles:




the need of a global instrument dedicated to preventing and punishing crimes against humanity
and promoting inter-state cooperation
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