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DISCLAIMER

The views expressed herein are those of the author and do not necessarily reflect the views of the
Government of Kiribati, The United Nations, Nippon Foundation of Japan, the Marine and
Shipping Law Unit (MASLU) or the University of Queensland.
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Such a prescription constitutes the basis by which a State should adhere to in developing national
legislative frameworks, looking specifically at the case of Kiribati. It is noted that although the
thesis intends to provide a detailed and critical analysis on policy and legislative issues pertinent
to deep sea mineral exploration and exploitation, it would be overly ambitious to suggest that the
thesis considers all of them; and certainly for the scope of this thesis, such issues would be

generalized and specific to Kiribati.

Specifically, the thesis provides guidelines on issues and priorities that should be considered by
policymakers and more importantly included in national policy and legislative frameworks, as

appropriate under the State’s legal system.
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Thesis outline

This thesis examines the international legislative framework for the exploration and exploitation
of deep sea minerals, as its stands today; highlighting the requirements that entail what States
must adhere to at the national level, in regards to carrying out activities related to the exploration

and exploitation of seabed minerals, within a
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and extraction could be carried out. This includes the current legal frameworks for the
exploration and mining of seabed minerals, as it stands today, including views both for and
against such activities and the interdisciplinary issues that arise and are pertinent to deep sea
mineral initiatives. The consideration of views from both sides of the coin, regarding deep
seabed mineral exploration and extraction activities, is vital in this thesis as it will help give
more defining resolutions to issues and problems facing this emerging facet of the minerals

industry and wider mining industry.

Chapter 2 discusses the legal provisions by which
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Chapter 3 examines the practicality of adopting ‘appropriate’ and ‘necessary’ measures within
the context of policies and legislative frameworks of states intending to carry out mineral
exploratory and exploitation activities, on and in the seabed environment. Each of the sections in
this chapter discusses specific aspects of policy and legislative guidelines that should be reflected
in national regulatory regimes pertinent to seabed mineral activities; all of which should conform
to the principles of ‘best environmental practices’, ‘the precautionary approach’. It also addresses
the need for social communities to be included in the policy and legislative development process,
and arrangements for adequate measures for to safeguard the integrity of the marine environment
for communities that are dependent on the marine environment, including the necessity to

consider other sea users and other states.

The second part of the thesis (Chapters 4-6), examines legislation and policy at the national
level, regarding deep sea mineral exploration and exploitation, and how it relates to the broader
regional level. Much of the issues discussed in Part 2 of the thesis are specific to Kiribati, and
include the rationale for Kiribati’s interest in deep sea minerals and its appetite for offshore
exploration and mining in the international seabed area, an analysis on the current institutions
capacity of Kiribati for mineral resource development, relevant treaties and agreements that at
the regional level of which Kiribati is a party, Kiribati’s legal system, and the relevant legal
instruments existing in-country that are aimed to implement UNCLOS and which give
international law direct effect under Kiribati’s legal system.

As a basis for “critical assessment’, much of this chapter will constantly refer to the issues and
guidelines that were articulated in earlier chapters (particularly in chapter 3), that should be
developed/adopted to give effect to what would be considered a ‘robust legislative regime’ that
comprehensively covers all aspects of an effective policy, including fiscal, social and
environmental management regimes. This should then provide a means by which national
policies and legislation are ascertained to be able to adequately ensure that all “appropriate’ and

‘necessary’ measures are taken to protect the marine environment.

The collation of such concepts, issues and prio
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initiative for a successful legislative framework, the actual drafting and writing of Laws is much
more complicated and requires highly specialized work- which is not the objective of this thesis.
For this reason, this thesis will concentrate and focus on providing a rationale and guidelines by
which the ‘development of regulatory and legislative frameworks’ for seabed minerals,
particularly nodule deposits can be successful, and explains the principles and elements of model
regimes. It shall not provide model language and clauses for how such regimes can be drafted in
Laws. In saying that, it should be noted that the thesis may allude to principles and other work by

which such legal language; clauses and draft bills can be obtained and provided.
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PART 1 OF 2: LEGISLATION AND POLICY AT THE INTERNATIONAL LEVEL

Chapter 1: Seabed Mining-
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Interestingly, as the world also becomes intrin
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identified'®. This is a rather worst case scenario- but is still a valid concern, given the scale of

proposed seabed mining projects.

Apart from the direct removal of parts of the sea floor during mineral collection, increased
toxicity and turbidity is expected in the water column due to sediment re-suspension during the
extraction (ie near bottom) and tailings rejection after minerals are sorted on the floating
platform (ie near the surface) resulting in clouds of particles forming plumes'’. Waste will
represent most, 90%, of the volume of materials pumped to surface and, thus, seabed operations
will deposit massive amounts of waste at the sea floor'®. This waste can, in turn, release massive
amounts of metals and other elements to the surrounding water, impacting on the ecosystems that
thrive near these deep sea mining sites. While near bottom resuspended sediment may cause a
major threat to local communities, surface plumes generated by tailing may have a wider impact

by affecting larger areas, considering th
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such as copper, manganese, cobalt and rare earth elements in some cases. There are currently 17
exploration contracts for the seabed that lies beyond national jurisdictions (the area) and in deep
seas of the of the Pacific, Atlantic and Indian oceans- which is a relative surge from only 8
contracts in 2010%® - hence the use of the aforementioned term ‘rushing’. Contract holders will
then be able to apply for licenses to carry outérc of tha5( cases. T Tc0.si189 Tw[(com000572ncecial 00572
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But this must be balanced against other imperatives
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and entities acting on its behalf, in carrying out exploratory and extractive activities regarding
seabed minerals within and beyond national jurisdiction. This is imperative, not exclusively
because the current Kiribati Government shows interest in the minerals within its EEZ and in
‘the Area’, including potential areas of extended continental shelf*’, but also in conforming to the
obligations that the State has in protecting the marine environment, for the benefit of its people,

and as an obligation under customary international Law.
1.3. Mining methods and technology

In considering the notion of seabed mining, what always seems to stand out is the environment in
which such mineral deposits are found- the deep seabed. The deep seabed, as it is known today,
has largely been considered a place of myth and mystery; a place beyond the usual realms of life
that we know of on a day to day basis- much of which alludes to its intriguing and compelling

notion
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metres. There are a variety of other proposed methods for seabed mining, all of which differ
between current companies, and the type of deep sea mineral deposit to be explored and mined.
The Canadian registered company Nautilus Minerals Inc. proposes to use large robotic machines
to excavate material by removing deep-sea hydrothermal chimneys and then cutting deeper in the
seafloor. A suction hood and pipe behind the cutter head of the underwater robot will collect the
material, along with anything living on it, and have this pumped up to a ship on the surface as a
slurry. On board the ship, the slurry will then be ‘dewatered’ and the solid material will then be
shifted into a barge, while the used seawater will then be pumped back down towards the sea
floor using pipes®. Other companies, including UK Seabed Resources (a British entity owned by
US defence giant Lockheed Martin) are investigating the option of vacuuming up manganese
nodules that lie on the seabed. All of these information suggests that seabed mining could very
well eventuate in the near future- it is necessary then to ensure that the legislative framework is
in place, not only at the international level, but within domestic legislations as well with States

intending to carry out seabed mining.

% |bid, n 33
% 1bid, n 34
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Chapter 2: The international legislative framework
2.1. The United Nations Convention on the Law of the Sea (LOSC)

The 1982 United Nations’ Convention on the Law of the Sea®” (LOSC), is the international
legislative framework that comprehensively provides for regulation of all ocean space, access to
seas, nhavigation, protection and preservation of marine environment, exploitation and
conservation of living resources, scientific research; settlements of disputes; and including the
legal framework for the exploration and exploitation of the non-living resources of the deep
seabed or ‘deep sea minerals’ (DSM). A notable characteristic of the LOSC is the omnipresence
of the delicate balance between the enjoyment of rights and benefits and the concomitant
undertaking of duties and obligations on the part of States Parties, culminating into the principle
by which it is paramount that all State parties to the LOSC should respect the rights of others
States™,

The LOSC established the concept of an Exclusive Economic Zone of up to 200nm so as to
enable the Coastal States to gain economic benefit from areas further off their shores. The coastal
state is given certain economic rights in regard to the exploitation of living and non-living
resources. The Exclusive Economic Zone (EEZ) consists of the area extending to 200 nautical
miles (nm) from the baseline, which is measured by reference to geographical points set in
accordance with Part Il of LOSC, and subject to the delimitation of boundaries between
neighbouring States. The seabed and subsoil up to 200 nautical miles is also the continental shelf
(CS). The CS may extend beyond 200 nm, under specific criterion set out in article 76 of the
LOSC.

Article 77 of the LOSC confers rights upon all coastal States, including small island nations, to
engage in the exploration and exploitation of the natural non-living resources of the seabed and
subsoil within its national jurisdictions. Specifically, the coastal State exercises sovereign rights
over the CS for the purpose of exploring it and exploiting its natural resources (including its
minerals). These rights are exclusive: if the coastal State does not explore the CS or exploit its
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natural resources, no one may undertake these activities without the express consent of the
coastal State. The coastal State also has sovereign rights within its EEZ for the purpose of
exploring and exploiting, conserving and managing the natural resources of the waters
superjacent to the seabed (LOSC Article 56), and also enjoys exclusive rights to construct and
regulate the operation and use of artificial islands, installations and structures that are related to

the exploration and exploitation of the resources of the EEZ and CS.

The LOSC also establishes two zones beyond national jurisdiction: the ‘high seas’ (the water
column beyond the EEZ) and ‘the Area’ (the seabed and subsoil beyond national jurisdiction).
The Area is the seabed and subsoil beyond the external limits of the CS (including extended CS),
and comprises the seabed and ocean floor and the subsoil thereof, beyond the limits of national
jurisdiction, as well as its resources. Under the 1994 agreement and part 11 of the LOSC, these
are declared by the LOSC to be ‘the common heritage of mankind’; the exploration and
exploitation of which shall be carried out for the benefit of mankind as a whole. An independent
autonomous body, the International Seabed Authority, is established by the LOSC to regulate in
areas outside of national jurisdiction the conduct of prospecting or exploration, or exploitation of
DSM. These will be discussed in greater detail in the subsequent section of the thesis.

2.2. The International Seabed Authority

The International Seabed Authority (‘ISA’) is responsible for organising and controlling
activities in the seabed, ocean floor and subsoil beyond the limits of national jurisdiction (known
as ‘the Area’), particularly with a view to administering the resources of the Area. This mandate
is set out in Part XI of the LOS Convention® and the Agreement’® Relating to the
Implementation of Part XI of the United Nations Convention on the Law of the Sea. These
activities may only be carried out under a contract with the ISA. Contracts may be awarded to
entities having the nationality of State Parties or sponsored by State Parties. Detailed rules,
regulations and procedures for these activities are set out in the ISA’s Mining Code (comprising
regulations tailored for each deposit type), which is being elaborated by the ISA progressively, as
DSM mining activities develop®.

% Agreement Relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea, opened for signature 28 July
1994, 1836 UNTS 42 (entered into force 28 July 1996) (‘1994 Agreement’).

0 1bid
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Under the LOS Convention art 153(2), activities in the Area may be carried out by:
(i) ISA (called ‘the Enterprise’ in the LOS Convention), on its own behalf or in a joint
venture arrangement; or

(i) State Parties, state enterpri
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resources, e.g. minerals®. In effect the CS regime governs the seabed and subsoil and all rights
to minerals both below and beyond the EEZ*!.Both regimes will have jurisdictional implications

for seabed mining operations.
2.3. The Mining code

The “‘Mining Code’ refers to the comprehensive set of rules, regulations and procedures issued
by the International Seabed Authority to regulate prospecting, exploration and exploitation of
marine minerals in the Area. All rules, regulations and procedures are issued within the general
legal framework established by the 1982 United Nations Convention on the Law of the Sea and
the Agreement Relating to the Implementation of Part Xl of the United Nations Convention on
the Law of the Sea. To date, the Authority has issued Regulations on Prospecting and
Exploration for Polymetallic Nodules in the Area* (adopted 13 July 2000) which was later
updated and adopted again on 25 July 2013; the Regulations on Prospecting and Exploration for
Polymetallic Sulphides in the Area®* (adopted on 7 May 2010) and the Regulations on
Prospecting and Exploration for Cobalt-Rich Crusts (adopted on 27 July 2012). These
Regulations include the forms necessary to apply for exploration rights as well as standard terms

of exploration contracts.
2.4. The Advisory opinion of the Seabed Disputes Chamber (ITLOS)

Recalling that Under the LOS Convention art 153(2), activities in the Area may be carried out
by: (i) ISA (called ‘the Enterprise’ in the LOS Convention), on its own behalf or in a joint
venture arrangement; or (ii) State Parties, state enterprises or natural or judicial persons through
sponsorship by a State Party; two Pacific island developing states, Nauru and Tonga, applied to

the ISA for approval to obtain contracts to explore for polymetallic nodules, seeking to rely on
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reserves) and a very small private sector responsible for fewer than 300 employees*. Tonga is an
archipelago approximately 747 square kilometres in area, and has a population of a little over
105 000 people and per capita GDP of US$3518*".

On 5 May 2009, Nauru and Tonga requested that the ISA postpone consideration of their
applications. The reason for postponement is apparent from Nauru’s proposal® to ISA on 1
March 2010 seeking an advisory opinion from the Chamber relating to the responsibilities and
potential liabilities of sponsoring states.15 Nauru had originally sponsored NORI on the
assumption that it: could effectively mitigate (with a high degree of certainty) the potential
liabilities or costs arising from its sponsorship. This was important, as these liabilities or costs
could, in some circumstances, far exceed the financial capabilities of Nauru.16 Further, Nauru
suggested that, if sponsoring states were exposed to potential liabilities for damage caused to the
Area by activities of the sponsored entity, Nauru and other developing states may, in effect, be
precluded from participating in such activities, contrary to the purposes and principles of Part XI
of LOS Convention.17 On 6 May 2010, ISA decided to request an advisory opinion*® from the
Chamber on three specific questions of law:

1. What are the legal responsibilities and obligations of States Parties to the LOS Convention
with respect to the sponsorship of activities in the Area in accordance with the LOS Convention,

in particular Part XI, and the 1994 Agreement relating to the Implementation of Part XI of the
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3. What are the necessary and appropriate measures
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(iii)ensure, within its domestic legal system, that the sponsored entity carries out such
activities in conformity with the terms of its contract with ISA and its obligations

under the LOS Convention.

In addition to the Primary Obligations, the Chamber identified further ‘Direct Obligations’
incumbent on sponsoring States under the LOS Convention and the related Regulations,

including to:

(i) assist ISA in the exercise of control over activities in the Area.”* This obligation will be met
through compliance with the due diligence obligation;
(ii) apply a precautionary approach, according to the sponsoring state’s capabilities, to ensure

effective protection for the marine environment from harmful effects.®

This obligation applies in circumstances where the scientific evidence relating to the impact of
the activity is insufficient and there are plausible indications of risk.%® If a sponsoring state were
to disregard those risks, it would fail to meet its obligation of due diligence. The Chamber also
ruled that beyond the primary and direct obligations, it is also a requirement that a high standard
of due diligence should also be observed by Sponsoring States . However, given the explicit text
of the Convention, it was not a strict liability regime, despite arguments to the contrary. But if
damage occurred, and the sponsoring state had failed to take “all necessary and appropriate

measures to ensure compliance” by its contractor, then the state would be liable. Moreover, the
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the sponsored entity. They must be at least as stringent as those adopted by the Authority and

certainly no less effective than international rules.
2.5. Implications of the ‘Advisory Opinon’

The Advisory Opinion is a landmark decision as it unanimously endorsed a legal obligation on
sponsoring states to apply a precautionary approach and best environmental practices, and to
ensure that EIAs are prepared. These are positive developments for the protection of the marine
environment in the Area from the impacts of exploration and exploitation activities. With respect
to the precautionary approach, the Advisory Opinion is significant because it recognised that

there was a ‘trend’ towards making this approach part of customary international law. However,
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work of States intending to exploit seafloor minerals in the area, and within their maritime
boundaries. There are currently 17 contractors for the exploration of polymetallic nodules,® yet
the report of the Advisory Opinion implied that only two State Parties (Germany and the Czech
Republic) have adopted relevant domestic laws and regulations. It has not been investigated
whether this is still correct as of today. However, assuming this to be the case, one may ask why
so few states have implemented internal legislation. A future study could look at the reason(s) for
the low rate of adoption of domestic legislation by sponsoring states. The absence of sponsoring
states, particularly those in consortiums, could one day lead to interesting liability claims in the
Chamber. While both the *Mining code’ and the ‘Advisory Opinion’ state that the existence of
such laws, regulations and administrative measures is ‘not a condition precedent’ for concluding
a contract with ISA, ‘it is a necessary requirement for compliance with the obligation of due
diligence of the sponsoring State and for its exemption from liability’.” This suggests that a
number of sponsoring states may not be able to rely on the exemption from liability should their
sponsored entities cause damage to the Area. Despite this exemption, sponsoring states should be
implementing legislation and administrative measures in any event to ensure the marine
environment is protected, and to lead by example. That is, states should adopt the highest
standards of due diligence not only to avoid potential liability, but to protect the Area — the

common heritage of mankind — more generally.
2.6. Other key responsibilities under international law

It is also a due diligence obligation therein, for States that are subject to other key international
law responsibilities, to also reflect such provisions within their national policies and legislative

frameworks:

A General and unqualified duty to protect and preserve the marine environment and rare or
fragile ecosystems and habitats®®

A Duty to prevent, reduce and control pollution from seabed activities®™; or caused by
ships’®, or by dumping of waste and other matter at sea’*
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Development of national legislation and regulatory regimes, in the case of DSM, is much
trickier/complex than most land-based exploration and extractive industries, given that the
resources are located in jurisdictions beyond the territorial zones of a State and involves third
party interests from the international community and from international legislative frameworks.
For example national legislative for DSM activities must aim comprehensively to incorporate
relevant international law obligations, as per due diligence obligation principles (LOSC Atrticles
208(3)-(4) and 209(2)). This in itself would not be a straight-forward concept, as opposed to

land-based regulations on exploration and mining activities.

One approach to achieve this would be to make high-level statements reflecting these obligations
as a preliminary ‘purpose and principles’ part of the legislation, against which decision-making
under the legislation would be considered®. An alternative approach, to set clear parameters and
avoid ambiguity, is to incorporate those obligations expressly into the sections of the legislation
that provides for the decision-making power itself. In particular, powers, duties and functions
under national DSM legislation should always be consistent with the LOSC. The RLRF suggests
that the incorporation of the LOSC into domestic law could be achieved by a preliminary
overriding principle provision in the legislation, for example setting a preamble such as, “This
Act must be interpreted, and all persons performing functions and duties or exercising powers
under it must act, consistently with the State’s international obligations under the LOSC.”
However it should be noted that a high-level statement about interpretation should not, of course,

replace careful consideration of the relevant international obligations during the drafting process.

2.7.
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research, exploration, prospecting and exploitation to decommissioning and rehabilitation. The
Code is necessary because little national environmental regulation of marine mining exists,
especially beyond the territorial sea, apart from the “Mining code’ of the International Sea Bed
Authority (ISA).

Setting broad directions in the context of shared values, rather than prescribing specific practices,
the Code offers a framework to develop and implement a responsible environmental programme
for marine minerals exploration and extraction, and to assess proposed and actual applications of
best environmental practices at marine mining sites. An important aspect of the Code, in terms of
developing national legislation, under the auspices of a broader international legislative
framework; is that it seeks to complement national and international marine mining
environmental regulations where they exist, and to provide environmental principles and
guidelines where these are absent or could be improved. Where the Code sets higher standards
than those legally required, following those standards and improving the legally binding
requirements are encouraged. Designed to be a living, adaptive guide to the responsible
development and use of marine mineral resources, responsive to improvements in best
environmental practices, technological developments, changes in applicable regulations, and
experience with its implementation, the Code requires a periodic review in consultation with
marine mining stakeholders. Upon its formal adoption at the 40th Underwater Mining Institute in
September 2011, the Code became the only international instrument specifically designed to
guide environmentally responsible and sustainable marine mining at present. Given its voluntary
nature, it is hoped that the Code may assist in providing a useful example for the development of

future legally binding national and international marine mining legislation.

Chapter 3: Adoption of ‘necessary’ and ‘appropriate’ measures to protect

the marine environment

In the event that a coastal State should be interested in exploring and extracting seabed minerals,
either within or beyond national jurisdiction, as highlighted in the international legal framework,
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the LOSC Articles 208(3)-(4) and 209(2) require laws, regulations and measures to be developed
or adopted by coastal States with regard to seabed activities under a State’s jurisdiction, and
activities in the Area operating under a State’s sponsorship respectively; to “be no less effective
than international rules, standards and recommended practices and procedures”. States are also
required to endeavor to harmonize such policies at the appropriate regional level. The LOSC
Articles 214 and 215 are clear that such standards must not only be enacted in national regulatory

regimes and legislation, but steps must also be taken to enforce them.

In some cases, States could already have existing legislation and regulation in place, which will
be similar to, or may overlap with, the new measures to be introduced to govern DSM activities.
Examples include legislation relating to environmental management and other extractive industry

or resource development; other offshore activiti
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In any such policy discussions at the national level, it is important to consider certain issues as
guidelines to policy priorities, to ensure that appropriate and necessary measures are taken to
protect the marine environment, as set out in the international legislative framework®. An
effective and comprehensive regulation, in that regards, should at the least have (1) an
appropriate environmental management plan, (2) an equitable/transparent fiscal regime, (3) an
active public engagement/consultation process, and (4) an effective enforcement and compliance

scheme. Such guidelines are discussed below.
3.1. Environmental Management

3.1.1. Best environmental practices and precautionary measures

Most DSM projects are likely to have an impact on the environment, certainly at localized sites.
Prior EIA is a requirement of international law. It is also one means by which to implement the
precautionary approach, another requirement of international law. The licensing part of national
legislation must therefore incorporate provision that before any DSM activities likely to have
significant effect on the environment are permitted, a comprehensive report meeting set
standards and assessing that effect must be provided and submitted to expert independent
assessment. Where, after review of the EIA, a DSM project is permitted to proceed; an EMP
must be put into place. A model increasingly in use for on-land mining is to provide a pre-
selected pool of expert individuals and companies, from which the operator must choose, to
prepare the EIA. The EIA should be supplemented by the EMP and by the monitoring of actual
effects both during DSM operations, as well as for an agreed period afterwards.

An EIA requirement in the legislation will also assist with identifying potential adverse
environmental (including social and economic) impacts and developing tailored mitigation

strategies. This requirement, particularly for activities within national jurisdiction, should not be
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values. An ‘Ecosystem Services’ approach is recommended. This recognizes that ecosystems
provide a wider variety of services than just providing resources (fish, oil, minerals), such as
regulating services (waste detoxification, nutrient regeneration, carbon sequestration), production
services (oxygen), future options (biogenetics, biotechnology) and cultural services (aesthetic
and existence values). Attempts should be made to value and balance these services with a

longer-term perspective, before taking decisions that may affect or alter those ecosystems28.

If the existing environmental legislation does not cover social, cultural and health impacts, it is
recommended to modify that legislation or to require a separate Health and Social Impact
Assessment, and to include provisions to ensure that any human rights implications are
identified. Key to ensuring that EIA addresses all values that might be affected by an activity is
to define *environment’ broadly so that it encompasses all factors of concern, as well as those

relating to geophysical and biochemical properties, flora and fauna.
Examples of definition of “‘environment’ can be found in legislation from other jurisdictions, e.g.
New Zealand’s Resource Management Act 1991: “environment includes

@) Ecosystems and their constituent parts, including people and communities;

b) All natural and physical resources;

(©) Amenity values; and

(d) the social, economic, aesthetic, and cultural conditions which affect the matters
stated in paragraphs (a) to (c) or which are affected by those matters”

In the Espoo Convention® on Environmental Impact Assessment in a Trans-boundary Context
“impact” means any effect caused by a proposed activity on the environment including human
health and safety, flora, fauna, soil, air, water, climate, landscape and historical monuments or
other physical structures or the interaction among these factors; it also includes effects on
cultural heritage or socio-economic conditions resulting from alterations to those factors.

89
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In the ISA Mining Code, relating only to the Area (where no people are in the vicinity), “marine
environment” is used, and is defined as including the physical, chemical, geological and
biological components, conditions and factors which interact and determine the productivity,
state, condition and quality of the marine ecosystem, the waters of the seas and oceans and the

airspace above those waters, as well as the seabed and ocean floor and subsoil thereof.
It is anticipated that States will already have in place EIA requirements and laws.

Terrestrial impacts of DSM will in many cases be governed by this existing national
environmental legislation; however, the impacts of DSM that occur within the ocean will differ
from the impacts of associated activities on land. Where relevant existing EIA legislation is
already in place, the DSM legislation could incorporate the EIA requirement, by reference to
existing national legislation and EIA requirements and processes, but may also need to amend

the existing regime, to ensure that DSM activities and its likely effects are appropriately covered.

An effects-based or impact-specific approach (rather than an activity-specific approach) can be a
good model for an EIA requirement. DSM exploration is a staged process, which may have
almost no impact in early evaluation stages (and which does not necessarily result in mining). In
an effects-based model the project is assessed by its potential impact, and not categorized
according to the description of the activity. This means that a lower-impact activity or one with
well-known effects would require less information and analysis than a large-scale and novel
activity — and as impacts of the activity change and/or increase, the requirements change

accordingly.

An effects-based approach: (i) avoids generalization about the types of activities that may be
undertaken; (ii) accommodates the possibility that some deep seabed scientific research and/or
exploration activity may not have significant environmental impacts; and (iii) takes into account

that the ability to mitigate adverse effects/impacts of certain activities will improve over time.

Accordingly, it would be proportionate and reasonable for assessment requirements to be relative
to scale and effect; for example, requiring an EIA in some circumstances and no EIA in others,

or alternatively requiring:
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A a comprehensive EIA (following a set template and incorporating extensive
stakeholder consultation and public participation provisions) where a DSM project’s
potential impact is “significant’;

A a lighter EIA (following a shorter set temp
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Authority should verify the DSM operator’s primary analysis of potential impact. Where there is

doubt or uncertainty, a cautious approach should be adopted.

The national DSM legislation, and the regulations made under it, may wish to specify the
particular format of the EIA required for each DSM activity. Useful model templates are
currently being prepared by the ISA — see the ISA’s Technical Study 10 (http://www.isa.org.jm/
files/documents/EN/Pubs/TS10/index.html). P-ACP States may wish to refer to, or adopt, this

template in their national instruments.

The content of the EIA and the resulting statement must be sufficient to enable informed
consideration of the actual or potential effect on the environment and other interests, such as
social and human health conditions. For example the following may be required for a DSM

project:

a description of the project including information on its site, design and size;
an assessment of the likely effects and impacts of the project;
an explanation as to how that assessment has been reached;

details of any consultation undertaken;

a description of the measures envisaged to avoid, reduce or remedy anticipated adverse

effects;

A the data required to identify and assess the main effects which the project is likely to have
on the environment;

A an outline of the main alternatives studied by the operator (and the no-action option — for
comparison) and an indication of the main reasons for the choice(s) made; and

A anon-technical summary of the above.

Kiribati may wish to seek independent review and assessment of the EIA report, and the
legislation should make provision for this, and for related reasonable (e.g. capped) cost recovery,

whose terms are set out in advance in the legislation or regulations.

There are no established best practices for DSM work yet. International law requires the
precautionary approach to be applied by States engaging with DSM activities, as there is a very
low level of information held currently about the deep seabed environment, and the new

technologies that may be implemented for DSM activities and its effects on that environment. In
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relation to the Area, the ISA’s Mining Code provides that “In order to ensure effective protection
for the marine environment from harmful effects which may arise from activities in the Area, the
Authority and sponsoring States shall apply a precautionary approach, as reflected in principle 15

of the Rio Declaration, and best environmental practices.”

Principle 15 of the (non-binding) Rio Declaration®
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the absence of knowledge). Where there is a possibility of an adverse effect, the provision of

evidence that the nature or extent of this will be acceptable should rest with the DSM

Inter-generational equity raises the issue of the allocation in time of natural resources — that is the

principle that resources should be preserved today that will have a higher value later.

An interesting formulation, which takes into account both impact and probability, can be
extrapolated from the definitions section of the International Law Commission’s 2001 Articles
on the Prevention of Trans-boundary Harm from Hazardous Activities, as follows: “‘risk of
causing significant harm’ includes risks taking the form of a high probability of causing

significant harm and a low probability of causing disastrous harm”.

The operator (i.e. the company carrying out the activity), who should demonstrate safety to



Page 44 of 100

is generated (most likely through the commercial use of resources, e.g. through activities by
DSM operators). Plans should be drafted in a flexible an