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l. BASELINES, BAYSAND TERRITORIAL SEAS

A. Gulf of Fonseca® Case

Parties: El Salvador and Nicaragua

| ssues: Co-ownership of the waters; concession to a third country
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(b) Argumentspresented by the Parties
Jurisdiction

11. On the basis of the General Treaty of Peace and Amity concluded by the three Central
American Republics in Washington on 20 December 1907, Nicaragua contended that
negotiations between the respective departments of foreign affairs of the Governments concerned
had not been exhausted and that the Court was incompetent for lack of jurisdiction to take
cognizance of, and decide, the complaint presented by EIl Salvador. Nicaragua also argued that
the Court had no jurisdiction over the subject matter of the suit because it involved the interest of
a third nation (United States of America) that was not subject to the authority of the Court.

Co-ownership of the Gulf of Fonseca

12. (i) El Salvador argued that the Bryan-Chamorro Treaty ignored and violated the rights of co-
ownership possessed by El Salvador in the Gulf of Fonseca. Spanish ownership over the waters
of the Gulf had been exclusive and those rights were transferred to the Federal Government of
Central American States prior to its dissolution and subsequently to El Salvador, Honduras and
Nicaragua. El Salvador therefore contended that the waters of the Gulf of Fonseca were common
to the three States since (i) no delimitation had been made between the three riparian States;

(ii) the demarcation of boundaries of 1884 (between El Salvador and Honduras) and of 1900
(between Nicaragua and Honduras) were inoperative inasmuch as the interests of a third State in
each case were not considered,; (iii) the Gulf of Fonseca belongs to the category of “historic
bays”; and (iv) on the basis of the “imperium doctrine”, ownership has been exercised by the
three States concerned over the Gulf.

13. As to the establishment of a naval base in the Gulf of Fonseca, El Salvador stated that the
Bryan-Chamorro Treaty endangered its security and preservation and contended that the
concession made by Nicaragua turned the territories concerned over to the complete domination
of the sovereignty of the concessionary nation, i.e., the United States of America.

14. (ii) Nicaragua contended that the three States were owners of the Gulf in the sense that to
each belonged a part thereof. Exclusive ownership over the Gulf and nothing more belonged to
the Republics of Nicaragua, Honduras and El Salvador in their maritime territory as owners of
their respective coasts. However, the lack of demarcation of frontiers did not result in common
ownership.

15. Nicaragua argued that it was not a co-riparian State with EI Salvador in the Gulf of Fonseca
because of the absence of the element of adjacency. Co-riparian States are Nicaragua and
Honduras and Honduras and EI Salvador on account of being co-boundary States. In this
connection, Nicaragua cited the boundary treaty between Nicaragua and Honduras of 1900 and
the boundary negotiations that had taken place in 1884 between EIl Salvador and Honduras.

16. As for the “imperium doctrine”, Nicaragua maintained that this right could only be exercised
directly opposite along and coextensive with the coast of a nation up to the high seas and not to
the right or left over portions of the territorial waters of other nations adjacent on those sides.
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B. Fisheries Case

Parties: Norway and the United Kingdom

| ssues: Straight baselines; bays

Forum: International Court of Justice (1CJ)
Date of Judgment of 18 December 1951
Decision:

Published ICJ: Reports of Judgments,

in:
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islands there may be on the Atlantic to the east of Tierra del Fuego and off the eastern coast of
Patagonia; and to Chile, shall belong all the islands on the south of the Beagle Channel up to
Cape Horn, and those there may be to the west of Tierra del Fuego”. In interpreting this clause,
the Court applied both the literal method of interpretation and also took into consideration the
context and the requirements for the effectiveness of the Treaty. Accordingly, it could not
differentiate "the two arms into waterways of distinct categories, one being a channel (or part of
one) and the other not, and set out to establish which arm was the "Treaty arm™, that is, which
was the arm of the Channel that the negotiators of the 1881 Treaty had in mind. It concluded that
the "Treaty arm" was the northern one, which passes north of the islands of Picton and Nueva,
and therefore, that the three islands at the mouth were "south of the Channel”.

Regarding the "Atlantic" principle invoked by Argentina on the basis of the
1810 uti possidetis juris doctrine, the Protocol of 1893 and the text of article 111 of the 1881
Treaty that allocated to Argentina the islands "on the Atlantic to the east of Tierra del Fuego and
eastern coasts of Patagonia”, the Court concluded that there was no overriding principle which
determined that all the Atlantic coasts were to be Argentine, but rather that any Atlantic
motivations were to be given effect only in respect of the individual articles that clearly showed
that intention by reason of their method of drafting or content. It further considered that if the
Treaty did not attribute specifically the three islands to Argentina (in article 111), then they were
deemed to belong to Chile because the Treaty had to be interpreted as ensuring a complete
allocation of all the territories and islands. To this, it added that by virtue of further wording in
article 111, the expression "to the south of" only made sense on the basis of a west-east direction
of the Beagle Channel, otherwise there would be a marked deviation in the course of the Channel
which would have required special mention in the Treaty. The Court also inferred from
allocations made by the Treaty in favour of Argentina that the southern limit of the Argentine
part of the Channel was the southern share of the Isla Grande plus the appurtenant waters save
for any islands expressly disposed of under the islands clause in article I1I.

As for the islands, islets and rocks to be attributed which were not mentioned in article
111, the Court found that there existed a general principle of law according to which the
attribution of a territory carries with it the attribution of the appurtenant waters. The Court
followed the line claimed by Argentina, as drawn in a chart presented by that party, as far as a
point in mid channel somewhat to the east of Snipe Island. Then it followed a different course,
allocating Snipe to Chile and the Becasses Islands to Argentina. The Court explained the
drawing of the line in the following terms:

"The boundary line itself is the resultant of construction lines drawn between opposite,
shore to shore, points, sometimes to or from straight baselines. It is in principle a median
line, adjusted in certain relatively unimportant respects for reasons of local configuration
or of better navigability for the Parties. Over the whole course, account has been taken of
sand-banks, siltings, etc., which would make a strict median line unfair, as in the case of
certain islands or rocks."

(b) In the part of the decision dealing with "confirmatory or corroborative incidents
and material™ the Court considered several matters, which, in its opinion, confirmed the
conclusions reached before, but clearly stated that the substantive conclusions were not based on
such "confirmatory™ or "corroborative" evidence. The conduct of the Parties during the period
1881-1888 was considered by the Court as providing an important indication of their
interpretation of the Treaty. Within this context, the Court analyzed the statements made by the
Argentine and Chilean foreign ministers on the occasion of their presentations of the Boundary
Treaty to the respective Congresses for consent, as well as charts and maps issued during the
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period 1881-1888. It further considered certain acts of jurisdiction performed by Chile, mostly
land or mining concessions, while not creating any situation to which the doctrines of estoppel or
preclusion would be applicable, yet tended to confirm the correctness of the Chilean
interpretation of the islands clause of the Treaty.

4, Decision

60. On 18 February 1977, the Court of Arbitration decided the following, which was ratified by
the British Government and communicated to the Parties on 18 April 1977 and became the
Award under the General Treaty of Arbitration of 1902:

@ That the islands of Picton, Nueva and Lennox, together with their immediately
“appurtenant” islets and rocks, belonged to the Republic of Chile;

(b) That a line drawn on an attached chart, which formed an integral part of the
decision, constituted the boundary between the territorial and maritime jurisdictions of Argentina
and Chile;

(c) That within the area of the “hammer”, the title to all islands, islets, reefs, banks,
and shoals was vested in Argentina if situated to the northern side, and in Chile if situated to the
southern side, of that line;

(d) That in so far as any special steps needed to be taken for the execution of the
decision, they were to be taken by the Parties, and that the decision was to be executed within a
period of nine months from the date on which, after ratification by the British Government, it
was communicated by the latter to the Parties; and

(e) That the Court was to continue in being until it had notified the British
Government that, in its opinion, the Award had been materially and fully executed.

5. Declaration of Judge Gros

61. Judge Gros indicates a different approach to obtain the interpretation of Article 111 of the
Treaty of 1881, reaching the same conclusion as the Court.

62. The dispute must be viewed as an issue concerning the defining of boundaries. The intentions
of the Parties as regards Article 111 could only be discovered by taking into account all aspects of
the negotiations carried out between 1876-1881 as well as the special context of the international
relations between the two States.

63. Since the 1881 Treaty was concluded without a map and the meaning of Article 111 had been
decided on the basis of the text and historical circumstances, the study of the cartography appears
to be devoid of legal relevance (except as corroborative evidence).

64. As for the Court’s view concerning the conduct of the Parties after the conclusion of the
Treaty, it “can only be understood by looking to the effect which they themselves attributed to it
at the time, and not by a retroactive introduction of principles totally alien to the attitude of the
two States in question”.

6. M ediation and subsequent boundary agr eement

65. On 2 May 1977, the British Government notified Argentina and Chile of the Arbitral Award.
The Government of Argentina, after studying the Award, however, considered that it had serious
and numerous defects and concluded that the Award was null and void since it violated
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1. Facts

67. On 11 December 1986, by a joint notification filed with the Registry of the International
Court of Justice, Honduras and EIl Salvador transmitted a copy of a Special Agreement signed by
them on 24 May 1986 for the submission of their dispute to a Chamber of the Court.

On 8 May 1987, the Court formed the Chamber to deal with the case. On 17 November 1989,
Nicaragua filed an application for permission to intervene in the case. The Chamber of the Court
decided in September 1990 that Nicaragua could intervene in the case, but not as a party, solely
in respect of the question of the status of the waters of the Gulf of Fonseca.

68. The Chamber of the International Court of Justice noted that the dispute was composed of
three main elements: the dispute over the land boundary; the dispute over the legal situation of
the islands; and the dispute over the legal situation of the maritime spaces.

69. The maritime spaces concerned were both those within the Gulf of Fonseca, of which the two
Parties and the intervening State - Nicaragua - are the coastal States, and the waters outside the
Gulf. There was also a dispute concerning whether the role of the Chamber included the
delimitation of the waters between the Parties.

70. The two Parties (and the intervening State) came into existence with the disintegration of the
Spanish Empire in Central America, and their territories correspond to administrative sub-
divisions of that Empire. It was accepted that the new international boundaries should be
determined by application of the generally accepted principle in Spanish America of the uti
possidetis, whereby the boundaries were to follow the colonial administrative boundaries. The
problem arose as to how to determine where those boundaries actually were.

71. The independence of Central America from the Spanish Crown was proclaimed on

15 September 1821. Until 1839, Honduras and EI Salvador made up, together with Costa Rica,
Guatemala and Nicaragua, the Federal Republic of Central America. Upon the disintegration of
the Federal Republic, El Salvador and Honduras, along with the other component States,
became, and have since remained, separate States.

72. It was in respect of the islands of the Gulf of Fonseca, all of which had been under Spanish
sovereignty, that a dispute first became manifest. An attempt was made in 1884 to delimit the
waters of the Gulf between EI Salvador and H
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execute in its entirety and in complete good faith the decision to be rendered by the ICJ. For that
purpose, the Parties also established a Special Demarcation Commission, which was to begin the
demarcation of the frontier line to be fixed by the Judgment no later than three months from the
date of the said Judgment.

2. | ssues

(@) Questionsbeforethe Court

(i)

(i)

El Salvador asked the Chamber of the Court to determine that:

The Chamber had no jurisdiction to effect any delimitation of the maritime
spaces;

The legal situation of the maritime spaces within the Gulf of Fonseca
corresponded to the legal position established by the Judgement of the Central
American Court of Justice of 9 March 1917;

The legal situation of the maritime spaces outside the Gulf of Fonseca was that (a)
Honduras had no sovereignty, sovereignty rights or jurisdiction in or over them;
and (b) the only States which had sovereignty, sovereign rights or jurisdiction in
or over them were States with coasts that directly front on the Pacific Ocean, El
Salvador being one such State.

Honduras asked the Chamber of the Court to adjudge and declare that:
Within the Gulf:

The community of interests existing between El Salvador and Honduras by reason
of their both being coastal States bordering on an enclosed historic bay produced
between them a perfect equality of rights, which had nevertheless never been
transformed by the same States into a condominium;

Each of the two States was entitled to exercise its powers within zones to be
precisely delimited between El Salvador and Honduras;

The course of the line delimiting the zones falling, within the Gulf, under the
jurisdiction of Honduras and El Salvador, respectively, taking into account all the
relevant circumstances for the purpose of arriving at an equitable solution, should
consist of the line equidistant from the low water-line of the mainland and island
coasts of the two States up to a certain point, from where a line joining a series of
points situated at a distance of 3 miles from the coasts of El Salvador up to the
closing line of the Gulf;

The community of interests existing between EIl Salvador and Honduras as coastal
States bordering on the Gulf implies an equal right for both to exercise their
jurisdiction over maritime areas situated beyond the closing line of the Gulf;
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(b) Argumentspresented by the Parties
(i) El Salvador

22
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Legal situation of the waters of the Gulf: Honduras opposed the concept of condominium,
as established in the 1917 Judgment of the Central American Court of Justice and, in fact,
called into question the correctness of this part of the 1917 Judgment. It maintained that, as it
was not a Party to the case it therefore could not be bound by the decision. Honduras also
argued that condominia could only be established by agreement. Honduras proposed the
alternative idea of “community of interests” or of “interest” as expounded in the Judgment of
the Permanent Court of International Justice in
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Republic of Central America, of which the three coastal States were member States. The rights in
the Gulf of the present coastal States were thus acquired by succession from Spain.

80. Under the principle of the uti possidetis, it was necessary to establish what was the status of
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Nicaragua effected in June 1900, and to the existing rights of innocent passage through the
3-mile belt and the waters held in sovereignty jointly. The waters at the central portion of the
closing line of the Gulf (between a point on that line 3 miles from Punta Ampala and a point on
that line 3 miles from Punta Cosigiina) are to be subject to the joint entitlement of all three
States of the Gulf unless and until a delimitation of the relevant maritime area is effected;

(h)
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(i)  [deleted]

(b) Arguments presented by the Parties
(i) [deleted]

(i)  [deleted]

3. Reasoning of the Court

106. [deleted]

107. [deleted]

108. [deleted]
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B. Corfu Channel Case

Parties: Albania and the United Kingdom
| ssues: Sovereignty in territorial sea; innocent passage of warships
Forum: International Court of Justice (ICJ)

Date of Decision:

25 March 1948 (Preliminary Objection)
9 April 1949 (Merits)
15 December 1949 (Amount of Compensation Assessment)

Published in:

Sdlected commentaries;

ICJ: Reports of Judgments, Advisory Opinions and Orders,
1949, pp. 4-131
International Law Reports, Vol. 15, p. 349 and Vol. 16, p. 155

Schultze, T., “Free Passage of Warships through the Strait of
Hormuz: Is the Logic of the Corfu Channel Case Applicable?”,
18 Thesaurus Acroasium (1991), pp. 603-612

Gardiner, L., The Eagle Spreads his Claws: A History of the
Corfu Channel Dispute and of Albania’s Relations with the
West, 1945-1965, Edinburgh, London, Blackwood, 1966
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e By fourteen votes to two, the Court held that the United Kingdom had not
violated Albania's sovereignty by sending the warships through the strait without
the prior authorization of the Albanian Government.

e Unanimously, with the concurring vote of the British Judge, McNair, the Court
decided that the minesweeping operation had violated the sovereignty of Albania.

Separ ate Opinion, Dissenting Opinions (Merits)
(@) Separate Opinion

126. Judge Alvarez appended to the Judgment a statement of his individual opinion in
support of the judgment.

(b) Dissenting Opinions

127. Judge Winiar ski dissented from the first part of the judgment. He did not agree with the
legal reasoning given to explain Albania's responsibility. He agreed with the Court on the
rejection of the first argument put forward by the United Kingdom, i.e., that Albania had direct
knowledge of the existence of the minefield. In order to admit such an argument it had to be
established that Albania had knowledge of the mine laying. He also agreed with the Court's
reasoning for rejecting the second argument advanced by the United Kingdom, i.e., that Albania
laid the minefield, and for considering that the indirect evidence produced by the

United Kingdom was not decisive proof either of the fact that mines were laid by Yugoslav
vessels in Saranda Bay or of collusion between the two Governments. In its third argument, the
United Kingdom asserted that the mine laying operation could not have been effected without the
Albanian Government’s knowledge. Judge Winiarski did not consider the Court’s conclusion
imputing knowledge to Albania to be sound, because such an exceptionally grave charge against
a State would have required a degree of certainty that had not been reached in the case. He also
stated that the Special Agreement did not contain a request to the Court to assess the amount of
compensation and therefore he could not agree with the Court's decision on the matter.

128. Judge Badawi Pasha agreed with the Court in rejecting the British argument asserting
that Albania either laid the mines itself or was conniving with those who laid them. Although
there may have been a strong suspicion of connivance, it was not judicially proven. On the other
hand, Judge Badawi Pasha held that he could not support the Court’s acceptance of the British
argument that the mine laying, which caused the explosion of 22 October 1946, could not have
been unknown to the Albanian Government. Although there was a strong suspicion of
knowledge, just as of connivance, it was not sufficiently proved. Also, he did not agree with the
Court's decision to assess the amount of compensation since he considered the terms of the
Special Agreement to exclude such jurisdiction.

129. Judge Krylov agreed with the Court in rejecting the British argument that the laying of
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141. The Tribunal also noted that the rule of drawing a median line midway between the
inhabited lands did not find sufficient support in the law of nations in force in the 1700s and was
doubtful whether the Treaty of 1661 had foreseen its application. In the same manner, the
Tribunal considered inappropriate the rule of the thalweg or "the most important channel
inasmuch as the documents invoked for the purpose did not demonstrate that the rule had been
followed in the present case.

142.  Moreover, the Tribunal considered that if the delimitation should follow the ideas of the
seventeenth century and the notions of law prevailing at the time, then, if the automatic division
of the territory in question took place according to the general direction of the land territory of
which the maritime territory constituted an appurtenance, the Tribunal should apply the same
rule at the present time in order to arrive at a just and lawful determination of the boundary.

143.  The Tribunal pointed out several circumstances that supported the demarcation assigning
the Grisbadarna to Sweden, namely:

@) That lobster fishing in the shoals of Grisbadarna had been carried out for a much
longer time and to a much larger extent by a much larger number of fishermen subjects of
Sweden than fishermen subjects of Norway; and

(b) That Sweden had performed various acts in the Grisbadarna region, owing to her
conviction that these regions were Swedish, such as the placing of beacons, the measurement of
the sea and the installation of a light boat, being acts involving expenses, which in so doing, she
not only thought she was exercising her right but, moreover, that she was performing her duty.

144.  Therefore, the Tribunal found that Norway, according to her own admission, showed
much less attentiveness in the above matters.

4, Arbitral Award

145.  The arbitral award was rendered on 23 October 1909. The Tribunal fixed the boundary
line in the disputed area by tracing a line perpendicular to the general direction of the coast,
thereby assigning the Grisbadarna banks to Sweden. It considered that this settlement was in
accordance with the principle of international law that a state of things, which exists and has
existed for a long time, should be changed as little as possible and that this rule was especially
applicable "in a case of private interests, which, if once neglected, cannot be effectively
safeguarded by any manner of sacrifice on the part of the Government of which the interested
Parties are subjects".

146.  Accordingly, the Tribunal decided and pr
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southeast of Heja Islands; from point XX a straight line is drawn in a direction
of west 19 degrees south, which line passes midway between the Grisbadarna

and the Skjottegrunde south and extends in the same direction until it reaches
the high sea”.
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B. North Sea Continental Shelf Cases
Parties: Denmark, Federal Republic of Germany and the Netherlands
| ssues: Delimitation; continental shelf; adjacent States; equidistance
method
Forum: International Court of Justice (1CJ)

Date of Decision:

Judgment of 20 February 1969

Published in:

ICJ: Reports of Judgments, Advisory Opinions and Orders,

1969, pp. 3-257
International Law Reports, VVol. 41, p. 29

Selected commentaries:

Guernsey, K.N., “The North Sea Continental Shelf Cases”, 27
Ohio Northern University Law Review (2000-2001),
pp. 141-160

Friedman, N.W., “The North Sea Continental Shelf Cases: A
Critique”, 64 American Journal of International Law (1970),
pp. 229-240

Grisel, E., “The Lateral Boundaries of the Continental Shelf and
the Judgment of the International Court of Justice in the North
Sea Continental Shelf Cases”, 64 American Journal of
International Law (1970), pp. 562-593

Blecher, M.D., “Equitable Delimitation of Continental Shelf”,
73 American Journal of International Law (1979), pp. 60-88

Jennings, R.Y., “The Limits of Continental Shelf Jurisdiction:
Some Possible Implications of the North Sea Case Judgment”,
18 International and Comparative Law Quarterly (1969),

pp. 819-832

Jewett, M.L., "The Evolution of the Legal Regime of the
Continental Shelf," 22 Canadian Yearbook of International Law
(1984), pp. 153-193

Hutchinson, D.N., “The Concept of Natural Prolongation in the
Jurisprudence Concerning Delimitation of Continental Shelf
Areas”, 55 British Year Book of International Law (1984),

pp. 133-187

Monconduit, F., “Affaire du plateau continental de la Mer du
Nord”, Annuaire Francais de Droit International, (1969),
pp. 213-244

Lang, J., “Le plateau continental de la mer du Nord: arrét de la
Cour Internationale de Justice” , 20 février 1969, Librairie

1 Facts

147. On 1 December 1964, the Federal Republic of Germany and the Netherlands concluded
an agreement for the partial delimitation of the boundary near the coast. On 9 June 1965, the
Federal Republic of Germany and Denmark concluded a similar agreement.
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148. The three States failed to reach an agreement on the boundaries beyond the limits of the
partial delimitations. Denmark and the Netherlands both contended that the boundaries should be
determined in accordance with the principle of equidistance. The delimitation of the boundaries
near the coast had been made on the basis of this principle, but the Federal Republic of Germany
considered that the prolongation of these boundaries would result in an inequitable delimitation
for the Federal Republic of Germany.

149. On 31 March 1966, Denmark and the Netherlands concluded an agreement on the
delimitation of the boundary between the other parts of what they regarded as their respective
continental shelves on the basis of "the principle of equidistance™. This delimitation assumed that
the areas claimed by the Netherlands and Denmark were conterminous and, in particular, that the
agreed boundaries between the Federal Republic of Germany and Denmark, and the Federal
Republic of Germany and the Netherlands were necessarily delimited on the basis of the
principle of equidistance.

150. On 2 February 1967, the Federal Republic of Germany and Denmark, and the Federal
Republic of Germany and the Netherlands signed two special agreements for the submission of
the disputes between them concerning the delimitation of their continental shelf boundaries in
the North Sea to the International Court of Justice. The Special Agreements further stated that
the respective Governments "should delimit the continental shelf in the North Sea between their
countries by agreement in pursuance of the decision requested from the International Court of
Justice".

2. | ssues

(8) Question beforethe Court

What principles and rules of international law are applicable to the delimitation as
between the Parties of the areas of the continental shelf in the North Sea, which
appertain to each of them beyond the partial boundary as determined by the
Agreements of 1964 and 1965?

(b) Arguments presented by the Parties

(i) Federal Republic of Germany

o Delimitation of the continental shelf between the Parties in the North Sea was
governed by the principle that each coastal State was entitled to a just and
equitable share, taking into account the particular geographical situation in the
North Sea; and

e The equidistance method of determining boundaries was not a rule of customary
international law. In addition, the rule contained in the second sentence of article
6 (2) of the Continental Shelf Convention had not become customary international
law. Even if that rule had been applicable between the Parties, special
circumstances within the meaning of that rule would exclude the application of
the equidistance method in this case. Moreover, the equidistance method could
not be used for the delimitation of the continental shelf unless it was established
by agreement, arbitration or otherwise, that it would achieve a just and equitable
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153.  The Court then considered the question of the opposability of the equidistance principle,
embodied in article 6, to the Federal Republic of Germany as a rule of customary international
law. Denmark and the Netherlands contended that the "equidistance special circumstances”
principle was part of customary law. They considered that prior to the Conference continental
shelf law was only in the formative stage and State practice lacked uniformity. Yet the process of
the definition and consolidation of the emerging customary law took place through the work of
the International Law Commission, the reactions of governments to that work and the
proceedings of the Geneva Conference, and finally through the adoption of the Continental Shelf
Convention by the Conference. The Court proceeded to consider the following:

@) First of all, it noted that the principle of equidistance, as it now figures in article 6
of the Convention, was proposed by the International Law Commission with considerable
hesitation, somewhat on an experimental basis, at most de lege ferenda and not at all de lege lata
or as an emerging rule of customary international law;

(b) Secondly, article 6 of the Convention is one of those in respect of which, under
article 12 of the Convention, reservations may be made by any State which is, generally
speaking, a characteristic of purely conventional law; whereas, this cannot be the case of general
or customary law rules, which by their very nature, must have equal force for all members of the
international community. The normal inference would therefore be that any articles that do not
figure among those excluded from the ambit of a reservation under Article 12 were not regarded
as declaratory of previously existing or emergent rules of law;

(c) The Court considered that the particular form in which article 6 is embodied in the
Convention, and having regard to the relationship of that article to other provisions of the
Convention, the equidistance principle was not of a fundamentally norm-creating character.

In the first place, article 6 is so framed as to put second the obligation to make use of the
equidistance method, causing it to come after a primary obligation to effect delimitation by
agreement. Also, the part played by the notion of special circumstances relative to the principle
of equidistance as embodied in article 6 and the controversies as to the meaning and scope of this
notion, raises further doubts as to the potentially norm-creating character of the rule; and

(d) Finally, the Court considered that the rest of the elements regarded as necessary
before a conventional rule can be considered to have become a general rule of international law:
the widespread and representative participation in the Convention, provided it included that of
States whose interests were especially affected, was hardly sufficient in this case. State practice
in the matter of continental shelf delimitation was not of the kind to satisfy this requirement.

As for the opino juris sive necessitatis element, the Court found that the States - not a great
number - which had drawn boundaries according to the principle of equidistance, had not felt
legally compelled to draw them in this way by reason of a rule of customary law obliging them
to do so.

4. Decision
154.  The Judgment was rendered on 20 February 1969. By eleven votes to six, the Court held

that, in each case,

@) The use of the equidistance method of delimitation was not obligatory as between
the Parties;

(b) There was no other single method of delimitation, the use of which was in all
circumstances obligatory;
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(c) The principles and rules of international law applicable to the delimitation as
between the Parties of the areas of the continental shelf in the North Sea which appertain to each
of them beyond the partial boundaries determined by the Agreements of 1964 and 1965
respectively are:

e Delimitation is to be effected by agreement in accordance with equitable
principles, and taking account of all relevant circumstances, in such a way as to
leave as much as possible to each Party all those parts of the continental shelf that
constitute a natural prolongation of its land territory into and under the sea,
without encroachment on the natural prolongation of the land territory of the
other; and

e If, in the application of this method, the delimitation left to the Parties areas that
overlap, these are to be divided between them in agreed proportions or, failing
agreement, equally, unless they decide on a régime of joint jurisdiction, user, or
exploitation for the zones of overlap or any or part of them;

(d) In the course of the negotiations, the factors to be taken into account are to
include:

(i) The general configuration of the coasts of the Parties, as well as the presence
of any special or unusual features;

(i1) So far as known or readily ascertainable, the physical and geological structure,
and natural resources, of the continental shelf areas involved;

(i) The element a reasonable degree of proportionality, which a delimitation
carried out in accordance with equitable principles ought to bring about between
the extent of the continental shelf areas appertaining to the coastal States and the
length of its coast measured in the general direction of the coastline, account
being taken for this purpose of the effects, actual or prospective, of any other
continental shelf delimitations between adjacent States in the same region.

5. Declar ations, Separate Opinions, Dissenting Opinions

(a) Declarations

155.  Judge Sir Zafrulla Khan. Though in agreement with the judgment, Judge Sir Zafrulla
Khan added a few observations:

@) The essence of the dispute laid in the claim by which the Netherlands and
Denmark stated that the delimitation effected between them under the 1966 Agreement was
binding upon the Federal Republic of Germany, which the latter resisted,

(b) Article 6 of the Geneva Convention was not opposable to the Federal Republic
and the delimitation effected under the 1966 Agreement did not derive from the provisions of
that article; and

(c) Even if paragraph 2, Article 6, had been applicable to the dispute, the
configuration of the coastline of the Federal Republic should have been considered as a “special
circumstance”.

156. Judge Zafrulla Khan concluded that the principle of equidistance was not inherent in the
concept of the continental shelf.
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157. Judge Bengzon made a declaration stating that Article 6 was the applicable international
law and that, as between the Parties, equidistance was the rule for delimitation.

(b) Separate Opinions

158. President Bustamantey Rivero shared the view of the Court, with the exception of
paragraph 59 of the judgment, on the content of which he expressed reservations.

159. The Judge’s separate opinion was based on the statement that the notion of the
continental shelf, although new, had a very widespread application. But, even though certain
basic concepts were already sufficiently deeply anchored to justify incorporation into general
international law, Judge Bustamante y Rivero considered that other principles could be deduced
from the accepted concept of the continental shelf. The concept of “natural prolongation” of the
land territory of the coastal State implied a relationship of proportionality between the length of
the coastline of the land territory and the extent of the continental shelf appertaining to such land
territory. This principle raised the question of the method for measuring the length of the
coastline, which, according to the Judge, could not be measured from the low-water line.

The geographical configuration of the North Sea is also the basis for a number of principles that
bear an influence upon the legal régime of the continental shelf, including:

€)] The principle of convergence, that introduces a new factor, i.e., the progressive
narrowing of the shelf as it approaches the central apex;

(b) The principle of what is reasonable applies in all cases, for the recognition as
legally proper of variants of the principles and rules, which are the basis of the legal régime of
the continental shelf; and

() The principle of equity, by which the delimitation of the apex of the shelf of the
Federal Republic of Germany should be effected.

160. Judge Jessup concurred in the Court’s judgment, but wished to emphasize the reasons
underlying the Parties’ concern for the delimitation of their continental shelves, i.e., the known
or probable existence of deposits of oil and gas in the seabed of the North Sea. For this purpose,
Judge Jessup quoted a few passages showing the ambivalence characterising the pleadings of the
Parties in regard to the relevance of the